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1 OVERVIEW
1.1 THE PURPOSE OF THIS REPORT

This Report identifies the issues conceming the provisions contained in the Legal Practitioners Act and
associated legislation that may be anti-competitive in terms of the National Competition Principles
Agreement entered into by the Northem Territory Govemment.

It contains background and recommendations for the purposes of the Northern Territory Government
meeting its legislative review obligations under the Competition Principles Agreement. !

This Report does not deal with professional indemnity insurance. The National Competition Council
has advised that NCP issues relating to insurance, including legal practitioner's professional insurance,
indemnity will be considered in 20032, This delay has been permitted so to permit resolution of general
insurance issues. The Northern Territory will resolve the professional indemnity insurance issue in
conjunction with the processes cuirently under way conceming model national laws dealing with
indemnity insurance.

2 SUMMARY OF FINDINGS
21 FINDINGS: THE OBJECTIVES OF THE LEGAL PRACTITIONERS ACT [SEE PART 8]

The Review Team found the objectives of the Legal Practitioners Act to be as follows:

1. To encourage delivery of fair, efficient and effective legal services.

2. To provide a support mechanism for the effective and efficient self-regulation of the legal
profession.

3. To provide a professional approach to the resolution of legal issues.

4. To provide for a competent legal profession and to provide consumer protection by providing that
only legal practitioners can provide certain legal services.

5. To provide that only appropriately qualified and trained people can use the name 'legal practitioner'.
6. To provide for a competitive legal profession.

7. To, in respect of mandatory indemnity insurance, maximise the possibility for clients that legal
practitioners are in a position to meet the financial obligations to clients arising from their own
negligence, breaches of contract and certain defalcations of employees.

The Review Team considers these objectives remain valid.

22 FINDINGS: RESERVATION OF WORK [SEE PART 9]
The findings are:

1. Sections 22, 131 and 132 contain anti-competitive provisions.
2. The anti-competitive provisions imposed by sections 22, 131 and 132 are justified.

3. The areas of work that can be reserved for legal practitioners should accord with areas of work that
are generally reserved on a national basis. These appear to be:

{a) appearances in Court and matters incidental to that right, such as:

1 See Part 5 of this Report.
2 Lettar dated 27 June 2002, Graeme Samueis, Presiden| National Competition Council Lo Hon Clare Martin, MLA, Chisf Minister of the Northem Terrilory.

3 Undar the auspicas of the Slanding Commitea of Atomays-General - see Part 4.6.1
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{i) advice on prospects in proposed or pending litigation;

(i} advice on the legal aspects of contentious matters before litigation is proposed;
(iil) preparation and conduct of proceedings; and

{iv) legal professional privilege.

(b) (except for the work of conveyancers pursuant to the licensing scheme in the Agents Licensing
Act) the drawing, filling up or preparation of an instrument or other document for fee or reward
that:

(i) is a will or other testamentary instrument, but noting that legislation should recognise other
more specialised qualifications that would permit non lawyers to draw up wills for reward;

(i) creates, regulates or affects rights between parties (or purports to do so}; or

(iii) affects real or personal property on behalf of another person (with the above to operate
subject to the work of conveyancers pursuant to the licensing scheme in the Agents
Licensing Acf).

{c) probate work being;
(i} taking instructions for grant of probate or letters of administration; or

(ii) drawing up and preparing papers on which to found or oppose a grant of probate or letters
of administration.

4. No other altematives were identified to the provisions regarding the reservation of work.

2.3 FINDINGS: RESTRICTIONS ON BARRISTERS [SEE PART 10]

The findings are:

1. Section 16 contains anti-competitive provisions.

2. Section 16 cannot be justified to the extent that it contains an absolute prohibition on barristers
acting independently of one another. Accordingly, section 16 should be repealed.

3. Altemative: The extent of the application of the other provisions of the Act to barristers should be
determined having regard to the actual functions of the barrister.

4. |t is appropriate that legal practitioners who intend to practise as barristers be subject to regulatory
provisions suitable for that kind of sole practice
24 FINDINGS: RESTRICTIONS ON THE USE OF TITLES [SEE PART 11]

The findings are:

1. Reservation of titles is anti-competitive.
2. Reservation of titles provides a net public benefit.

3. There is no alternative to the reservation of the use of titles.

2.5 FINDINGS: BUSINESS PRACTICES {SEE PART 12]

The findings, in respect of the multi-disciplinary practices, are:

1. That there should not be any significant differential between firms/natural persons (on the one
hand) in conducting multi-disciplinary practices and corporate bodies (on the other hand).

NORTHERN TERRITORY NCP REPORT 2
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2. That the types of business that may be conducted by multi-disciplinary practices are subject to the
regulations.

3. That there be appropriate management systems for ensuring that legal professional obligations
prevail over other business obligations with responsibility being placed with a nominated legal
practitioner.

2.6 FINDINGS: TRAINING REQUIREMENTS [SEE PART 13]

The findings are:

1. The training requirements for legal practitioners are anti-competitive.

2. The framework contained in the Act regarding training requirements for legal practitioners has a net
public benefit.

3. There are no altematives to this framework.

4. The requirement that legal practitioners hold practising certificates (local or interstate) is anti-
competitive.

5. The requirement that legal practitioners hold such practising certificates has net positive value.

8. The differential (in section 25 of the Legal Practitioners Acl) (dealing with post admission
experience) should be standardised at either 2 years or whatever national standard may be agreed
between State and Territory Attomeys-General.

7. There is no practical alternative to the need for practising certificates (or something equivalent).

2.7 FINDINGS: LIMITING THE NUMBER OF ARTICLED CLERKS [SEE PART 14]

The findings are:

1. Limiting the number of articled clerks that may be employed is anti-competitive.

2. The framework for this limitation is for the net public benefit.

3. Corporate legal practitioners should, through the legal practitioner in control of the professional side
of the corporate practice, have the capacity, subject to the Legal Practitioners Rules, to employ
more than two articled clerks.

4. There is no alternative for the Northem Territory (such as a practical legal training course).

2.8 FINDINGS: APPOINTMENT OF QUEENS COUNSEL [SEE PART 15]

The findings are:

1. The appointment of individuals as Queens Counsel is anti-competitive.

2. A framework that permits merit based appointments is in the public interest.

3. There is a better altemative. It is to remove the provisions concerning Queens Counsel from the

Legal Practitioners Act and thus permit the profession {with the Supreme Court) to develop its own
merit based scheme for recognition of especially skilled legal practitioners. It would be a matter of
detail as to whether any new appointees would be called "Queens Counsel” or “Senior Counsel’.

NORTHERN TERRITORY NCP REPORT 3
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29 FINDINGS: PROFESSIONAL CONDUCT RULES [SEE PART 16]

The findings are:
1. The professional conduct rules contain no minor or substantial anti-competitive provisions.

2.10 FINDINGS: TRUST MONIES [SEE PART 17]

The findings are:

1. Thereis a need to ensure that client’s monies are held in a regulated trust account.

2. Alltrust monies should remain in the legal practitioners trust account (and thus, there should be a
dropping of the requirement that a portion of the trust monies be deposited with a statutory body).

3. That legal practitioners be obliged to advise clients whose money is likely to be held for more than
the prescribed time that, at the cost of the client, the legal practitioner will arrange for the monies to
be held by the legal practitioner as stakeholder with the income to be paid to the client or clients.

4. Monies held in such a stakeholder account are not to be protected by the Fidelity Fund.

5. There is a need for a single body responsible for entering into agreements with financial institutions
concerning the payment of notional interest on such trust monies.

6. This single body should be the Law Society Northern Territory.

7. The interest from the trust accounts should be disbursed to the Fidelity Fund and the Public
Purpose Trust in accordance with a formula to be contained in the Legal Practitioners Act or in
Regulations under that Act.

B. Implementation of these changes should be delayed pending the outcomes of the national legal
profession project.

2.11 FINDINGS: AUDIT [SEE PART 18]

The findings are;

1. The audit requirements are anti-competitive.
2. The audit requirements can be justified as being for the public benefit.
3. The audit requirements could be made more efficient by:

{a) the audits being independent of the legal practitioner; and

(b} the audits being targeted.

2.12 FINDINGS: FIDELITY FUND [SEE PART 19]

The findings are:

1. The requirement to maintain a Fidelity Fund is anti-competitive (including the obligations to
contribute to the Fund).

2. The requirement is justified as being in the public good.

3. There is no non legislative alternative to such a Fidelity Fund.

NORTHERN TERRITORY NCP REPORT 4
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213 FINDINGS: COMPLAINTS HANDLING/DISCIPLINE {SEE PART 20]

The findings are:

1. The imposition of a disciplinary system is anti-competitive.

2. The framework can be justified as being for the public benefit.

3. There is no alternative framework.

4. There is room to improve the framework with the main issues to be considered to include:

(a) the institution of a gatekeeper/designated scheme for the purposes of having an authoritative
process for investigating/classifying initial complaints;

(b) a simpler mechanism for determining which complaints need to be deaft with by the
professional body and which should go into the more formal (govemment) disciplinary system;
and

(c) greater accountability — such as publication of outcomes of both complaints (eg. what
happened to them) and of disciplinary decisions (eg. what are the findings against legal
practitioners).

5. The Govemment, in conjunction with the Law Society Northem Territory and the national reform
agenda, should identify best practice concerning the disciplining of legal practitioners.
214 FINDINGS: ADVERTISING [SEE PART 21]

The findings are:

1. There are no anti-competitive advertising controls in the Northern Territory.

2. The imposition of new controls is outside the scope of this Review.

2.15 FINDINGS: CONTROLS OVER CQSTS [SEE PART 22]

The findings are:

1. Controls over fees are anti-competitive.

2. The controls over fees can be justified as being in the public good.

3. The controls over fees to be conducted for work outside of the courts and tribunals would not
appear to be justifiable.

216 FINDINGS: INTERSTATE LEGAL PRACTITIONERS [SEE PART 23]

The findings made in respect of legal practitioners also apply to interstate legal practitioners.

217 FINDINGS: FOREIGN LAWYERS [SEE PART 24]
The findings made in respect of legal practitioners also apply to foreign lawyers.

2.18 FINDINGS: SELF REGULATION — ROLE OF THE LAW SOCIETY NORTHERN TERRITORY [SEE PART 25]
The findings are:

1. There is no need to alter the Legal Practitioners Actin respect of the statutory powers and functions
of the Law Society Northern Territory.

2. The amendment of the Legal Practitioners Act so that the Law Society Northemn Territory is obliged

NORTHERN TERRITORY NCP REPORT 5
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to provide an annual report to Parliament in respect of its statutory powers and functions and its
expenditure of monies raised by virtue of the operation of the Legal Practitioners Act.

3. That the Law Society Northern Territory be deemed to be a body incorporated under the
Associations Incorporation Act.

2.19 FINDINGS: TRADE PRACTICES ACT 1974 [SEE PART 26]

None of the provisions covered by this Report offend the Trade Practices Act 1974 or are authorised by
any exemption under section 51 of that Act.

4 Thalis, authorised es referred 1o In sechon 51 of the Trade Pracices Adl 1974

NORTHERN TERRITORY NCP REPORT
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3 THE REFERENCE
3.1 ForRMAL TERMS OF REFERENCE

The Chief Executive Officer of the former Northern Territory Attorney-General's Departments specified
the following as being the terms of reference:

1. The review of the Legal Practitioners Act and the Legal Practitioners (Incorporation) Acts shall be
conducted in accordance with the principles for legislation review set out in the Competition
Principles Agreement. The underlying principle for such a review is that legislation should not
restrict competition unless it can be demonstrated that:

(a) the benefits of the restriction to the community as a whole outweigh the costs; and
(b) the objective of the legislation can only be achieved by restricting competition.
2. Without limiting the scope of the review, the review is to:

(a) clarify the objectives of the legislation, their continuing appropriateness and whether the Legal
Practitioners Act remains appropriate for securing those objectives;

(b) identify the nature of the restrictive effects on competition;
(c) analyse the likely effect of any identified restriction on the economy generally;
(d} assessand balance the costs and benefits of the restrictions identified; and

(e) consider alternative means for achieving the same results, including non-legislative
approaches.
3. When considering the matters referred to in clause 2 of these terms of reference, the review should

also:

(a) identify any issues of market failure which need to be, or are being addressed by the
legislation; and

(b) consider whether the effects of the legislation contravene the competitive conduct rules in Part
|V of the Trade Practices Act 1974 and the Northem Territory Competition Code.

4. The review shall consider and take account of relevant regulatory schemes in other Australian
jurisdictions and any recent reforms or reform proposals, including those relating to competition
policy in those jurisdictions.

5. The review shall consult with, and take submissions from, those organisations currently involved
with the legal profession, other Territory and Commonwealth Govemment organisations, other
State and Territory regulatory and competition review authorities, and affected members of the
profession and their organisations.

This Report has been provided by a Review Team (see Part 4).

3.2 LEGISLATIVE PROVISIONS COVERED BY THIS REPORT

The Report covers Regulations and Rules made under the Legal Practitioners Act. A separate report
has made finalised conceming the Legal Practitioners (Incorporation) Act. Subject to that point, a
reference in this report to the Legal Practitioners Act will be taken to include a reference to regulations

5 The Northem Terilory Atlomey-General's Deparimant merged in November 2001 with the Department of Comectional Services, Office of Courts
Administration and othar Justice related agencles lo bacome the Department of Justice. The rasponsible Minister is the Minister for Justice and Attomey-
General.

& In the res! of this document general references to the Legal Practilioners Act should be read as including a relerence to the various rules and regulations
made under the Lagal Practitionars Act. However the Lega! Practitioners (incorporation) Acthas been subjected lo a separats review.
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and rules that have legal force because of either of these Acts. These regulations and rules include:

3.3

The Legal Practitioners Complaints Committee Rules (which are made by the Judges and which
deal with the practices and procedures of the Complaints Committee);

Legal Practitioners Regulations (which deal with admission fees, certain exemptions and with the
functions of certain classes of legal practitioners);

Law Society Public Purposes Act;

Legal Practitioners Rules (which are made by the Judges and deal with admission requirements);
and

Professional Conduct Rules {which are made by the Law Society Northem Territory but subject to
regulatory oversight from the Attorney-General).

LEGISLATIVE PROVISIONS NOT COVERED BY THIS REVIEW

However, this Report does not cover various Acts and other legislative instruments which either give or
take away from legal practitioners rights conceming representation in Courts and Tribunals.
Accordingly, this review will not cover provisions such as:

Section 75 of the Supreme Court Act or Rule 1.15 of the Local Court Rules. These two provisions
give legal practitioners the right of representation before the Courts of the Northemn Territory. Other
persons may only represent persons in Court with the approval of the Court. There are similar
provisions in Commonwealth legislation conceming representation in the Federal Courts operating
in the Northem Territory;

Section 7 of the Agents Licensing Act (dealing with membership of the Agents Licensing Board).
These kinds of sections mean that only legal practitioners can be appointed to certain positions;

Section 148 of the Residential Tenancies Act which limits representation before the Commissioner
of Tenancies by a legal practitioner within the meaning of the Legal Practitioners Act, an articled
clerk or a person who holds or has held legal qualifications under the law of the Territory or another
place, except with the agreement of the other party to the tenancy agreement to which the
proceeding relates and subject to the Commissioner being of the opinion that neither party will be
disadvantaged by permitting such representation; and

Section 149 of the Residential Tenancies Act which limits the rights of persons other than legal
practitioners, employees, real estate agents and translators to be paid for providing representation
before the Commissioner of Tenancies.

NORTHERN TERRITORY NCP REPORT 8
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4 PROCESS FOR THIS REVIEW
4.1 REVIEWERS

In accordance with the national understanding conceming the conduct of such reviews, all members of
the Review Team were chosen because they could bring an appropriate degree of independence of
view to the process.

The current members of the Review Team are:

Robert Bradshaw - Northern Territory Department of Justice;

Margaret Rischbieth, Registrar - Supreme Court;

Prue Phillips-Brown - Chief Minister's Department,

Donald Hudson - Department of Business, Industries & Resource Development’; and

Craig Graham - Northern Territory Treasury.

One of the essential characteristics of an NCP review is that there be an appropriate degree of
independence between the review process and the activity that is the subject of the regulation.
Accordingly, review teams dealing with occupational or professional regulation should not, as a general
rule, include individuals chosen to represent the profession or occupation that is the subject of the
review.

On this basis, members of the private legal profession® are not part of the Review Team. The
profession’s involvement in the review and the professional expertise for the Review came from the
consultation part of the process. As will be seen, the Law Society Northem Territory made a 50 page
submission to the issues paper released in October 2000.

It must to be noted that the provisions in the Act cover a wide range of matters in respect of which there
are many possible options. The Review Team's report states, in respect of the various findings, the
majority position reached by the Review Team. However, there were some occasions where team
members had a strong dissenting view or views (for example, regarding the issue of whether the Law
Society Northem Territory should be able to tie membership into insurance obligations). Dissenting
views have not been identified though arguments for such views have, as far as is possible, been
incorporated into the discussion.

4.2 Review TEAM'S WORK
The review process under the Competition Principles Agreement involves:

1. Clarification of the Legislature's objectives for the legislation;
2. |dentification of restrictions on competition;

3. Ascertaining the effects of the restrictions; and

4, Assessment of the costs and the benefits of the restrictions.

4.3 ISSUES PAPER AND CONSULTATION

An Issues Paper was released in September 2000. It provided background and raised possible issues
for comment. The Issues Paper was referred to each Northern Territory legal business, each Northern

7 Replacing, Mr Tony Clark, of the former Department of Industries and Business
8|1 can, however, be noted that two of the members (Bradshaw and Rischbeth) are lawyers from the Govermment sector. The other members are
aconomists or consumerbusiness experts.
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Territory, other state and Territory regulatory Government Departments, Territory and national
professional organisations, and national requlatory authorities such as the NCC and the ACCC.

Comments were sought in relation to any issue conceming the regulation of legal practitioners.
Commentators were asked not to limit themselves to any issues specifically raised in the lssues Paper
but were asked to be mindful of the terms of reference.

4.4 OUTCOMES OF THE CONSULTATION PROCESS
These outcomes are set out in the body of the report — in respect of each of the issues.

4.5 METHODOLOGY FOLLOWED IN MAKING THE FINDINGS

The following parts of this Report outline the findings conceming the various issues that exist in the
regulation of legal practitioners. The assessment method has involved consideration of the following

questions:

1. Does the model facilitate effective competition between players in the sector?

2. Does the model allow for the entry of new players, and alternative or para professionals where
appropriate?

3. Does the model protect consumer welfare?

4. Does the model place consumers in a position to make informed choices about the type of services
they require, and the person best placed to provide them?

5. Is the model likely to generate consumer confidence in the services provided by the legal
profession?

6. Wil the model maintain and support the integrity and viability of the legal profession??

4.6 RELEVANCE OF NATIONAL DEVELOPMENTS
4.6.1 Model Law

By the time of the writing of this Report, significant national developments were taking place. These
include a determination by the Standing Committee of Attorneys-General (SCAG) and the Law Council
of Australia to develop model laws in relation to the regulation of legal practitioners on a national basis.
The areas to be covered inciude:

1. Admission of legal practitioners;

2. Practice, including the issuing of practising certificates, the separate regulation of solicitors and
barristers and the making of practice rules;

The reservation of legal work and the titles of legal practitioners;
Trust accounts;

Insurance;

Fidelity cover;

Complaints and discipline; and

® N o ;s W

Costs, costs disclosure and the review of legal costs.

9 These questions were suggested in Submission lo the issues paper on the Legal Pracliioners Act and associaled legislation, regufations and mules,
ACCC, November 2000, page 5

NORTHERN TERRITORY NCP REPORT 10



Report - National Competition Policy Review - Legal Profession NT
-

Responsibility for preparing discussion papers on each of these areas was shared between the State
and Territory jurisdictions and the Commonweaith. Papers were prepared in April 2002 and circulated
to the Law Council of Australia for comment, The Law Council has established its own working groups
which are operating in parallel with the SCAG officers working group, critically examining papers
prepared by officers, in consultation with its constituent bodies. The Law Council's working groups are,
as at May 2002, in the process of reporting to a reference group which, in tum, is responsible to the
Law Council of Australia.

By way of background the Law Council's core policy documents are set out in Appendix 3.

4.6.2 Some possible principles for model national laws10

In order to achieve a uniform approach to the regulation of the legal profession, it may not be necessary
to abandon a state and territory based system of regulation. Similarly, it may not always be necessary
that functions be performed by corresponding bodies in each jurisdiction. Often, the important issue is
that standards and procedures be broadly uniform, to promote the interests of national practice and
protect the public. The corollary of such uniformity is that mutual recognition of action taken by
regulatory bodies operates seamiessly, leading to greater efficiencies for the legal profession and
regulators and enhancing the protection of the public. However, there may be some areas where joint
regulation may be necessary to achieve national cohesion in the regulation of the particular area.

The model laws themselves will provide a basis for States and Territories to amend relevant legislation.
The extent to which the aims of the project require uniformity as distinct from consistency or
joint/common regulation will vary from issue to issue. This is reflected in the approaches adopted in the

discussion papers.

The range of approaches towards national recognition are raised in the discussion papers include:

« Common regulation through a single regulatory mechanism (an option for some areas,
eg. professional indemnity);

o Uniformity in substance (eg. standards for admission to practice);
o Mutual recognition across jurisdictions (eg. national practising certificates); and

¢ Consistency in principles with differing mechanisms (eg. regulation of costs).

The project does not seek to impose uniformity just for the sake of uniformity, but to address those
areas where the current fragmentation of regulation is dysfunctional.

Another factor is that matters such as admission to the legal profession fall within the inherent
jurisdiction of the Supreme Courts of the States and Territories. In adopting a national framework, this
principle must still be respected and necessary local variations accommodated. Nevertheless, there is
still substantial scope for achieving uniformity and/or consistency in the regulation of the legal

profession.

Officers have also considered the application of local legal profession laws to interstate legal
practitioners. Since a key goal of the project is the support of national practice, it is essential for the
scheme to include clear rules about which laws apply to practitioners practising in more than one state
or territory. Under the interstate practising certificate scheme, the general approach is that the law of
the place of practice applies. This can lead to duplication and additional compliance costs. For

10 This malarial is closely basad on inlroductory material provided by Gevemment officers to the Law Council, ApritMay 2002
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example, a practitioner who comes from the Northem Territory to NSW and who deals in trust funds will
have to open a new trust account govered by NSW laws. He or she will be subject to NSW
arrangements for costs disclosure and complaints and discipline. There appears to be scope within a
national uniform scheme to minimise the need for practitioners to duplicate administrative tasks and
compliance. Officers consider that the issues surrounding the choice of laws which apply to
practitioners, clients and transactions are especially complex and recognise that these matters will
require separate, detailed consideration in the course of settling substantive proposals for model laws,
and in the course of drafting. This paper notes preliminary questions identified by officers.

Other areas of regulation require hamonisation, but textual uniformity is less important. Local
differences will matter less, either because the procedures are invoked rarely by any individual
practitioner or because variations in process may not affect the outcome.

Another principle that has informed the development of papers is that in seeking uniformity, the “lowest
common denominator” approach is avoided. The intention is to promote best practice.

4.6.3 Interrelationship between NCP Report and national professicn project

The Northern Territory Department of Justice is patrticipating in the development of these model laws.
Any such laws will take into account NCP principles, Given these developments, there seems to be
little point in the Northemn Territory focusing on either the fine details of reform or on taking an overly
firm position on the mechanics for achieving a particular end.

Accordingly, this report will, as a general rule, focus on the larger picture and on some issues of
particular relevance to the Northem Territory.

4.7 RELEVANCE OF OTHER NCP ISSUES PAPERS AND REPORTS

Each State and Territory is obliged to conduct an NCP review of its legal practitioners’ legislation. The
National Competition Council has suggested that it is permissible to rely on the outcomes of other NCP
reports where the legislation and the market are broadly equivalent of the place of the report are similar
to those in the Northern Territory.

The legal profession of the Northern Territory operates in a market and under legislation that is
sufficiently similar to that of the rest of Australia that it is relatively safe to rely on concilusions in such
reports. In the main, those reports contain qualitative rather than quantitative findings. This Northern
Territory report is similar. However, the WA Department of Justice released, for comment, during
April 2002, a report that contains some quantitative analysis of a number of matters. This report will
adopt most of those quantitative findings.
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5 COMPETITION POLICY LEGISLATION REVIEWS - BACKGROUND
5.1 COMPETITION POLICY
5.1.1 National Competition Policy Agreements

On 11 April 1995, the Northem Territory Government, with the Commonwealth, State and Australian
Capital Territory Governments agreed to adopt the National Competition Policy (NCP) and signed three
specific agreements relating to the implementation of the policy. These agreements are set out in the
following three paragraphs:

5.1.2 Competition Principles Agreement

The Competition Principles Agreement - this agreement, amongst other things, imposes on all
governments (the Commonwealth, the six States and the two self-governing Territories) an obligation to
review and, if necessary, reform all legislation, which restricts competition for which they are
responsible.

513 Conduct Code Agreement

The Conduct Code Agreement - this agreement creates various controls for the purpose of ensuring
that, as a general rule, government businesses are subject to the same competition rules as privately
owned businesses. Effectively, govemment agencies, corporations, professional bodies and natural
persons shall be subject to Part IV of the Trade Practices Act 1974 or its equivalent in place under
State or Territory law.!!

514 Agreement to Implement the National Competition Policy and Related Reforms

The Agreement to implement the NCP and Related Reforms provides a timetable for reform and for the
making of payments by the Commonwealth to the States and the Territories, in respect of appropriate
progress in the making of the national competition reforms.

5.1.5 Legislative Reform under NCP
Under clause 5{1) of the Competition Principles Agreement, the guiding principle is that:

"Legislation should not restrict competition unless it can be demonstrated that:
(a) the benefits of the restriction to the community as a whole outweigh the costs; and
(b) the objectives of the legislation can only be obtained by restricting competition.”

5.1.6 Rationale for Competition Policy Reforms?2

The underlying rationale for the NCP is that of ensuring that markets are free to operate without any
unnecessary regulatory restrictions. It is also about improving the efficiency of the public sector. NCP
is based on the idea that greater competition will increase the incentive for producers:

(a) to use their resources more efficiently (thus achieving greater productivity);
(b) toincrease their efforts to constrain costs and thus be in a position to reduce prices; and

(c) tobe in a better position to be more responsive to user's demands.

"1 Competition Reform (Northem Tarmitory} Act 1995,
12 The malenal under this heading is a precis of a discussion conlained in National Competition Policy - Review of the Sacurily and investigation Agents
Act 1995, lssues Paper March 1999, South Australian OHfice of Consumer and Business Affairs, pages 1-2, 4.
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However, increasing competition is put forward as a mechanism for the improvement of the general
standard of living. It is not an end in itself. Increased competition is only to be adopted in so far as it
increases public benefit overall.2

This NCP review aims to assess how the current regulation of the legal profession affects the provision
of legal services in the marketplace. The review will consider whether current restrictions on legal
practice and on the entry of non-legal practitioners into the legal services market unnecessarily restrict
competition or whether there are sufficient public policy reasens for retaining restrictions.

517 Principles which underlie a Competition Policy Review

The following have been widely identified'4 as principles, which underlie a Competition Policy Review:

o There must be a presumption against statutory intervention and the onus of proof should be on the
proponent of intervention;

o The direct costs of regulation should be borne by the immediate beneficiaries of the regulation; and

o (Co-regulation, self-regulation and codes of conduct are all valuable regulatory mechanisms but are
subject to capture. There are regulations with minimal statutory support that are very targeted and
cost effective. The provision of information is important. Ordinary market mechanisms should
generally not be inhibited, subject to active enforcement of the ordinary fair trading and other law.

5.2 RATIONALE FOR REGULATION!S

The main rationale for govemment invention in markets is:

» To ensure that public goods are supplied (eg. some railways, defence forces);

« To prevent extemalities - this is where costs and benefits accrue to or spill over to third parties to a
transaction {eg. the activities of lawyers acting for parties may adversely affect the courts and the
public). The main form of intervention is that of enactment of general laws which create offences,
impose taxes or impose minimum standards;

¢ To prevent abuse of market power. The main form of intervention is the enactment of general laws
(such as the Trade Practices Act 1974);

o To limit information asymmetry. This is where one party knows more than the other party.
Consumers and clients deal with the service provider in ignorance of the quality of the service that
is being provided. Occupational regulation can aim to have the result of providing objective
information;

» To reduce transaction costs. Consumers/clients incur costs in locating services, changing between
service providers, reaching agreement on price, ensuring compliance with the agreement. [f the
costs are too large clients/consumers may, because of the costs, desist from making sufficient
inquiries in order to reach the correct decision; and

» To achieve other social objectives. This basically relates to the failure of service providers. The
intervention is designed to prevent financial loss, prevent substandard work, protection of health
and safety and the prevention of criminal activity.

13 See Guidelines for the Reviaw of Profassional Reguiation, page 12,

1414 Victorian Department of Premier and Cablnet Compaetition Policy Taskdorca, (1996) Guideiines for Revisw of Legislation mstrictions on Compelition,
page 2.

15 The following summary is taken from Victorian Department of Justica, Freehills Regulatery Group, June 1999, /ssuss Paper National Compelition Policy
Review of Private Agents Lagisiation.
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5.3 OTHER REVIEWS
5.3.1 COAG Principles for the Regulation of the Legal Profession

On 25 February 1994, the Council of Australian Governments (COAG) requested the Working Group on
Micro-economic Reform to report on detailed proposals for the reform of the legal profession with the
view to removing constraints on the development of a national market in legal services and developing
other efficiency enhancing reforms,

Subsequently, the COAG working group developed a series of principles and actions in respect of each
of the principles. The principles {and actions) are set out below.

COAG Leqal Protession Reform Principle 1:

For competition law to have full effect, States and Ternitories agree that regulatory intervention should
be kept to the minimum necessary to protect the public interest in the administration of justice and
consumer protection.

The proposed actions in respect of Principle 1 are as follows:

{a) Consistent with the legislation review principles contained in the National Competition Principles
Agreement which requires that restrictions on competition should be both essential to achieving the
objectives of the legislation and must yield a net benefit to the community, member Governments
agree that legislation regulating the legal profession should not go beyond:

« A licensing and admission scheme (which allows for national recognition of practising certificates,
building on mutual recognition where possible};

« A disciplinary and complaints mechanism independently-monitored within the State or Territory;
o Standards for an appropriate level and type of professional indemnity insurance;
¢ Requirements for compulsory Fidelity Funds and trust accounts;

o The protection of consumers from persons misrepresenting themselves as qualified legal
practitioners;

¢ Requirements for disclosure of fees and costs and facility for independent assessment of costs
(including party-party costs);

o Fee arrangements (including contingency fees),

o Business structures (so as to allow, for example, multi-disciplinary practices); and

o Ethical conduct rules (where self-regulation provides insufficient safeguards).

(b) Member Governments agree that they will not sanction in legistation/professional association rules
which:

o Prevent barristers from appearing in court with solicitors {that is, in place of junior counsel);

o Prevent direct access to barristers by clients or attendance of barristers at solicitors' offices;

o Mandate or give exclusive status to particular specialist accreditation schemes;

¢ Require barristers to operate as sole practitioners; and

¢ Require barristers to operate from approved chambers and/or with approved clerks.
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COAG Leqal Profession Reform Principle 2:

Licensing arrangements for lawyers who require separale praclising certificates for barristers and
for solicitors should be eliminated.

| Member!® governments agree to take appropriate action to implement this principle.

COAG Leqal Profession Reform Principle 3:

Lawyers should have the freedom to inform their clients and to atfract business by means of
advertising and promotion and related forms of information disclosure, subject only to rufes that
prevent false, misleading or deceptive representations and conduct.

| Member governments agree to take appropriate action to implement this principle.

COAG Leaqal Profession Reform_Principle 4:

A national scheme should be established which allows a practising certificate issued in one State or
Territory to be accepted in all others without further admission protocol.

COAG agrees to request the Standing Committee of Attomeys-General to identify the legislative
changes necessary to establish a national practising certificate scheme and to ensure that appropriate
arrangements exist for complaints and discipline, professional indemnity insurance, Fidelity Funds, trust
accounts and similar consumer protection.

COAG Legal Profession Reform Principle 5:

COAG supports moves to market-based measures for establishing the price of legal services. Fee
scales, where adopted, should not be used to set prices in the market. Full disclosure and
voluntary fee agreements are important elements of reform in this area. These reforms should be
introduced in conjunction with the removal of restrictions on advertising.

COAG supports those contingency fee arrangements that will increase access lo the justice
system, including conditional uplift fees. Plain English fee arrangements are also strongly
supported, along with independent review of fee agreements and outcomes.

The Standing Committee of Attomeys-General should identify the legislative changes necessary to give
effect to this principle in order to clarify options.

COAG Legal Profession Reform Principle 6:

COAG supports the general principles developed by the NSW Law Reform Commission so as to
establish harmonised, fair and efficiently administered complaints systems.

| Member governments agree to take appropriate action to implement this principle.

1€ |t appaars that NSW make plain fts opposition to this.
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COAG Legal Profession Reform Principle 7:

The determination of the exact boundaries of legal profession work requires far more detailed
consideration than has been so far undertaken.

COAG agrees to refer this matter to the Legal Profession Working Group for further evaluation by its
first 1996 meeting. The onus of inquiry should be the minimisation of restrictions on competition
between legal service providers, including non-lawyers, while recognising the need to inform consumers
about the quality and value of the various service options and to impose a complaints disciplinary
system where remedies are available without prohibitive cost to consumers.

Most importantly, the inquiry should ask whether the current reservation of legal work benefits
consumers and whether such benefits outweigh the costs.

COAG Legal Profession Reform Principle 8:

COAG agrees that flexible business arrangements are an important feature of a more responsive
legal service market. In particular, combined practices such as multi-disciplinary partnerships may
reduce lransaction costs, particularly in the corporate sector where commercial requirements
include a sophisticated mix of professional skills. However, some Stales have concerns in relation
to the question of limited liability, given the costs that this might impose on consumers, and in
regard to other consumer risks relating to multi-disciplinary partnerships.

COAG agrees to refer this matter for further evaluation, requesting a report from the Legal Profession
Working Group.

COAG Leqal Profession Reform Principle 9:

Rules requiring lawyers to oblain indemnily insurance only from insurers specified by the law
societies should be reviewed to establish whether they are in the public interest.

\ The Legal Profession Working Group should report on its further inquiry into this matter,

COAG Legal Profession Reform Principle 10:

All States and Territories agree to cease official selection and endorsement of Queen’s Counsef
and all rules, including those relating to charges and fee scales, which distinguish Queen’s Counsel
from junior barristers and other advocates should be removed,

| Those States which continue to appoint Queen's Counsel wili review their position on this issue.!?

It should be noted that there are various doubts and queries as to the current status of these principles
and actions arising from them. However, it would appear that the principles are playing a significant
role as fo the directions being taken in various State and Territory NCP reviews conceming the Acts
that regulate the legal profession.

17 South Australia did not consider that this was a matter for COAG.
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5.3.2 Law Council of Australia

The Law Council of Australia is constituted by the State and Territory legal professional organisations.
With the support of its constituent bodies it has developed a “blueprint” for the development of a
national legal profession. This “blueprint” is based on the following fundamental principles:'8

“1. NCP principles apply to the legal profession;

2. Lawyers admitted in any State or Territory of Australia are able to practise law throughout
Australia;

3. Existing constraints which prevent a lawyer's right to practise without restriction throughout
Australia are removed in order to facilitate the development of a national market in legal
services;

4, Recognition that the independence of the legal profession is dependent upon the profession's
right to self regulation;

5. The system of regulation of the legal profession is implemented by uniform State and Territory
legislation;

6. The self regulation of the legal profession is subject to an external and transparent process of
accountability to ensure that the rules of the professional bodies are not inconsistent with
national competition policy principles;

7. The protection of consumers of legal services through comprehensive education and training of
the legal profession and the development of a uniform standard of client care; and

8. Proper information is available for consumers of legal services as to quality and cost of legal
services.”

5.3.3 National Competition Council

The National Competition Gouncil has issued a brief paper dealing with the reform of the legal
profession.’3 This paper appears to support the following propositions:

One of the biggest restrictions on legal businesses relates to ownership;

Lack of competition in respect of indemnity insurance may be preventing the development of
tailored and more widely available insurance;

It is incongruous to deny consumers advertising information;
There are inherent dangers to allowing professions to make their own rules;2

Independence {of the profession) must be balanced with transparency and accountability.
Involvement in self regulatory bodies by persons from outside the profession appears desirable;

Such bodies include registration and disciplinary bodies. Rules and processes should be public
and be made with consumer debate and input; and

Opening the market to alternate non-lawyer providers can significantly reduce costs and result in
services becoming more widely available in the community. However if required, providers can still
be reguiated and can still have formal training and registration requirements for practice in that
particular field.

18 As advised to the Attomey-General for the Northem Temilory on 17 December 1998 by the President of the Law Council.
18 Augusl 2000, NCC Webpage www.ncc.gov.au/
2 Noting, however, that the NCC specifically recognised the need for Judicial Indepandence
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The NCC, in its August 2000 paper dealing with the reform of the legal profession?! it suggested that
the lack of competition in respect of indemnity insurance may be preventing the development of tailored
and more widely available insurance. In its final draft assessment for 2000/2001 the NCC observed as

follows:

“Legal professional bodies generally argue that mandatory professional indemnity insurance has
two benefits. First, it minimises information problems regarding compensation for loss. Second, it
creales a sustainable insurance market by creating a pool of mixed risk, where low-nisk solicitors
cross-subsidise the riskier performers. The argument is that compulsion is required to enable
creation of a sufficiently large pool of insured practitioners to operate effectively.

The counter to this argument is that insurance schemes generally operate lo remove their worst
risks by increasing premiums significantly or by refusing to insure high risk operators. The central
public interest question is whether positive outcomes such as improved public confidence in the
legal profession and the effective operation of insurance schemes outweigh any anti-compelitive
effects from excluding uninsured lawyers from praclising. Reviews have generally found that
compulsory professional indemnity insurance is in the public interest.

A key question is whether it is in public interest to require solicitors to obtain professional indemnity
insurance from a single professional body on the terms and conditions set by that body. This lack
of competition prevents insurers from competing for clients and denies lawyers the chance to
obtain insurance that better suits their individual needs. For example, competition may facilitate
the development of policies that reflect the riskiness of the type of work practitioners undertake.
Those who conduct fower risk work may be able to pay a lower premium than those who conduct
the higher risk work.

Available evidence gives some support to the case for allowing solicitors to choose their insurer.22
The New South Wales NCP review of the Legal Profession Act 1987 noted two examples. 2 In ils
submission to that review, Wills Corroun Professional Services Limited indicated based on its
experience as the agent of insurers entering the ACT markel, that competition led to broader
cover, cheaper premiums and a higher levef of service. The New South Wales Bar Association
noted that the insurance market for baristers had already been deregulated: there are two
providers of insurance to barristers and there is price compelition.

in defence of the monopoly arrangement, professional bodies argue that allowing choice of
insurance provider will result in the befter risks leaving lo obtain more suitable arrangements
elsewhere, ultimately leaving an unsustainable arrangement compnising only the poorer risks and a
reduced premium pool for meeting claims. This may lead to the original pool having to reduce its
fiabifities, screening out the worst risks by not insuning them. Such high-risk practitioners would
probably then be unable to practise, because they would have difficully finding alternative
insurance.

Such an outcome is relatively common in other insurance markets. The ability to exclude very poor
risks allows insurers to operate insurance arrangements by maintaining a commercially viable balance
of risks. There may also be some benefit to the community from excluding lawyers with poor records
from practising, given that such exclusion could reduce the likelihood of future negligence or error.” 24

21 Augusi 2000, NGC Webpage www.nce.govau/

22 Bamsters are generally abls Io chogss betwaen at lgast two insurers

23 NCP Review, NSW Atiorney General's Departmenl, 1998

24 2001 NCP {final drafi) Assessment, July 2001, National Compatition Council, pages 17.3 and 17.4
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5.3.4 Trade Practices Commission [Australian Competiton and Consumer
Commission]2®

A number of inquiries have taken place concerning the legal services market and the role of regulators
in recent years. The Trade Practices Commission issued its Report following an exhaustive, national
study of the profession in March 1994. A number of its recommendations had been implemented in
NSW by the Legal Profession Reform Act. Other more radical proposals by the Commission included
proposals to open up legal work to other service providers,%the removal of separate practising
certificates for solicitors and barristers,2” the removal of many restrictions on the business structures of
lawyers?8, and the introduction of competition in the provision of professional indemnity insurance.?

5.3.5 Victorian Law Reform Commission

In the early 1990s, the Victorian Law Reform Commission conducted a study of the profession3 and
made similar recommendations to those later adopted by the Trade Practices Commission. Many of the
recommendations were implemented in the Legal Practice Act 1996 (Vic).

5356 Access to Justice commitice

In 1994, the Access to Justice Advisory Committee, chaired by Ronald Sackville QC, advocated a
national reform of the legal profession. It proposed that the Trade Practices Act 1974 should be applied
to the legal profession. The proposed reforms were designed to ensure the minimum restriction of
competition 'consistent with protecting consumers and the public interest'.3' The Committee proposed a
number of substantive changes, including the creation of independent regulatory bodies, allowing non-
lawyers to practise in specific areas of the law, removal of the distinction between barristers and
solicitors, removal of restrictions on lawyers' business arrangements and advertising and the imposition
of mandatory costs agreements between lawyers and clients at the commencement of a matter.

54 OTHER NATIONAL COMPETITION PRINCIPLES REVIEWS OF LAWS RELATING TO LEGAL
PRACTITIONERS

The Competition Policy Agreement obligates States and Territories to identify anti-competitive
legislative provisions and to then conduct a review. The proposed interstate reviews for the purposes
of the Competition Policy Agreement and the summary status of them are as set out in the following
table;32

54.1 National Competition Policy Reviews elsewhere in Australia
State/Territory | Legislation | Cuirrent position
NSW Legal Practitioners Act 1987. | Review conducted by the NSW Attorney-General’s

Department Report completed November 1998.
Tabled in Parliament in 1998. Various legislative
changes have been made with the latest being
contained in the Legal Profession Amendment
(National Competition Policy Review) Act 2002.

= See para 1.43 National Competilion Policy Review of the Legal Profession Aci 1987, NSW Atlomay General's Department Report, Novembar 1998,
2 Trade Practices Commission, Study of the Prolesslons - Legal; Final Report, Commonwealth of Australia, March 1994, page 79.

2 ibid., page 107.

% thid,, pp.133-134,

2 ihid,, pp.204-206.

3 Accass to the Law: Restrictions on Legal Practics, Viclorian Law Reform Commission Reporl No 47 (1992); Access lo the Law: Accountability of the
Legal Professlon Viclorian Law Relorm Commission Report No 48 (1992).

31 Access lo Justica Advisory Committas, Access to Justice; an Action Plan, Commonwealth of Australia, 1994, page 123.

= Information taken from Leglslation Reviaw Compendium 3 Edition, December 1999, National Competition Council.
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State/Territory | Legislation

 Current position

Recommended in favour of allowing competition in
professional indemnity insurance. A deregulated
market (for indemnity insurance) would provide
adequate protection to the public provided that
adequate standards were developed dealing with
minimum temms and standards (eg. concerning run-off
cover and the validity of claims despite lack of
appropriate disclosure by a legal practitioner to the
insurer). In a competitive market, insurers wotlld have
the right to adopt risk weighting with certain
obligations of insurers to “share” the business of *high
risk” professionals. Parts of premiums would be paid
to the professional associations with those
associations having the duty to provide risk and
practice management training. The NSW Govermment
has not responded to the recommendations
conceming indemnity insurance

Victoria Legal Practice Act 1997.

Review was conducted in 1996. The decision in
favour of competitive arrangements for indemnity
insurance was reversed in 1998 by the Legal
Practitioners (Amendment) Act 1998.

The decision in favour of competitive arrangements
for indemnity insurance was reversed in 1998 by the
Legal Practitioners (Amendment) Act 1998. Another
review (recommending retention of the monopoly)
was released in November 2000.

Queensland Legal Practitioners Act 1995.

It is understood that the NCP report was finalised in
May 2002. However, the report has not been
released.

Western Legal Practitioners Act 1893 | Review being conducted by a Review Team of senior

Australia and Rules. officials with the support of the WA Justice
Department |ssues Paper released in June 2000.
The draft report was released in April 2002

South Legal Practitioners Act 1981. | Review being conducted by the SA Attorney-

Australia General's Department. NCP [ssues Paper released in

1999. Report was finalised in 2000. However, the SA
Govemment's response has been published. The SA
Government announced some minor changes and a
former Bill has lapsed following the 2002 election,
The Government decided to retain unlimited personal
liability for legal practitioners and to make no changes
regarding indemnity insurance ‘“provided that
premiums remain competitive”
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 StatefTemitory | Legislation | Current position

Tasmania Legal Profession Act 1983. Review being conducted by the Tasmanian Justice
Department. NCP Discussion Paper released in July
2000. Review being conducted by the Tasmanian
Justice Department. NCP Discussion Paper released
in July 2000. Regulatory impact statement released
in April 2001. Legal practitioners are currently
compelled to contribute to a mutual indemnity fund
and participate in a single master policy. Under the
legislation, insurance is required to be arranged by
the Law Society on behalf of the whole profession,
with a single insurer.

The conclusion of the Tasmania Review Body was
that the current requirement to the insurer only
through the Law Society scheme is an intermediate
restriction on competition and that the costs outweigh
the benefits. Individual lawyers should be able to
make a choice between insuring with the Law Society
scheme, or to take out their own insurance, which can
be tailored to meet the needs of their paricular
practice. This would require minimum standards for
policies, run off and indemnity.

Australian Legal Practitioners Act 1970. | Review being conducted by the Australian Capital
Capital Territory Department of Justice and Community
Territory Services. NCP Issues Paper on part of the review has

been released by the Department. Current position is
not known. However, it is understood that a
consultancy may be being let for the remaining parts
of the review.

5.4.2 Overview of Other NCP Reviews

Most of the NCP Reviews of the legal profession are reaching the point of finalisation. As far is known
they have:

¢ upheld the need to regulate the legal profession in relation to entry requirements and supervision;
and

» recommended only minor changes.

In respect of those minor changes, most of them are of little relevance to the Northern Territory. The
only completed review to have been implemented is the review conducted for the NSW legislation.
Those of some relevance to the NCP and the issues being considered in the Northem Territory in this
Report include:

¢ The need for exposure/public scrutiny in respect of the making of professional rules for solicitors
and barristers. A change along these lines was implemented in the Northem Territory by the Legal
Practitioners Amendment Act 2007,

e The need to split the single fee for practising certificates so that part of it relates to licensing
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functions carried out by the professional association with the other part relating to the membership
activities of the professional association. Payment of the first fee would be compulsory. Payment of
the second fee would be optional;

¢ The re-introduction of controls on advertising would not be warranted;

¢ The disciplinary system for addressing complaints is not anti-competitive because all members of
the profession are subject to the scheme. However, it is possible that the costs of the scheme
effect the ability of legal practitioners to compete with non-lawyer service providers within the legal
services market;

» Solicitors should be able to be members of multi-disciplinary partnerships with there being no need
for a majority of the partners to be solicitors;

e There is no reason in principle that the Fidelity Fund should not be replaced by fidelity insurance;

o A deregulated market (for indemnity insurance) would provide adequate protection to the public
provided that adequate standards were developed dealing with minimum terms and standards
{eg. conceming run-off cover and the validity of claims despite lack of appropriate disclosure by a
legal practitioner to the insurer). In a competitive market insurers would have the right to adopt risk
weighting with certain obligations of insurers to “share” the business of *high risk” professionals.
Parts of premiums would be paid to the professional associations with those associations having
the duty to provide risk and practice management training; and

¢ There may be some grounds for the re-introduction of costs scales where costs are passed on to
third parties.

5.5 ANTI-COMPETITIVE PROVISIONS IN THE LEGAL PRACTITIONERS ACT

5.5.1 Tests as to whether provisions are anti-competitive

The Competition Principles Agreement sets out the general principle that legislation needs to be
reviewed if it is anti-competitive.

The National Gompetition Council has identified that legislation may limit competition if it:

1. Governs the entry or exit of firms or individuals into or out of markets®;
Controls prices or production levels;

Restricts the quality, level or location of goods and services available¥;
Restricts advertising and promotional opportunities;

Restricts price or type of input used in the production process;

Is likely to confer significant costs on business3s; or

Noe oo 0N

Provides advantages to some firms over others by, for example, shielding some activities from
pressures of competition.

5.5.2 Identification of the anti-competitive provisions contained in the Legal
Practitioners Act

The tables® set out in Appendix 1 contain a description of the possibly anti-competitive restrictions in
the Legal Praclitioners Act and a summary and brief assessment of their impacts and significance.

B This includes restrictions on the types of business structure, form or ownership and size of a business,

¥ This would Include restricting certzin forms of conduct and provisions thal inhibit innovation and differantiation of products and services.

35 This would include costs thal are greater in the Northem Temitory than on competitors oulside of the Northem Termitory and atso Include unjustifiable
administrative burdans.
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In preparing these table the following proposition has been heeded:

“The NCP review process involves assessing only those provisions which materially
restrict competition and not those which impose only insubstantial costs on participants.3”

The tables in Appendix 1 contain an assessment as to whether the restriction is “rivial®, *minor” or
“significant”. This is background information to those parts of this Report that contain information
dealing with the provisions of the Legal Praclitioners Act that may restrict competition and issues that
have raised in respect of those parts. Some of these issues include alternatives to the current
provisions of the Legal Practitioners Act.

5.6 POTENTIALLY ANTI-COMPETITIVE PROVISIONS - ISSUES AND QUESTIONS

The Issues Paper posed the following questions:

1. Are there any other legisiative provisions other than those listed in the tables in Appendix 1 that
may be anti-competitive in terms of the 7 tests enunciated by the National Competition Council?

2. Do you agree with the classifications in the tables contained in Appendix 1 as to whether the
restrictions identified are rivial®, “minor” or “significant’.

5.7 SUBMISSIONS ARISING FROM THE ISSUES PAPER

No further issues were identified by commentators.
No significant disagreement was evident conceming the classification of the restrictions.
However, the Law Sociely Public Purpose Trust Act was identified as an Act that should be part of this

Report. It has the effect of imposing obligations on financial institutions in which respect of the way in
which they handle legal practitioners trust accounts.

3 Tha table is sat out In a form recommended by the Northem Terrilory Treasury.
¥ Freehills Regulatory Group Issues Paper for the Departmeni of Justice {Vic) on the NCP Review of Private Agents Legislation, al page 11.
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6 THE LEGAL PROFESSION
6.1 WHICH ACTIVITIES OF LEGAL PRACTITIONERS ARE REGULATED 738
6.1.1 Professional activities of legal practitioners

The members of the legal profession carry out a wide range of disparate activities.
The main professional activities appear, in no order of significance, to be as follows:

o To provide advice as to legal rights and responsibilities;
e To provide advice as to the prospects of success in civil litigation or in criminal proceedings;

e To prepare documents setting out legal rights and obligations (eg. agreements, policies and
legislation);

e To prepare the documentation necessary for court, tribunaf and other proceedings;

¢ To provide personnel for the courts and the tribunals (ie judges, magistrates, tribunal members,
registrars, etc.);

« To provide a service to the courts (in the capacity of ‘officers of the court'};
o To represent persons before Gourts and Tribunals; and

+ To represent persons conducting business or seeking approvals.

6.1.2 Areas of work reserved for legal practitioners

However, not all of these areas of professional work are reserved for the legal profession. The areas
for which there are such general reservations in the Northem Territory are as follows:

« Preparation of instruments creating or regulating rights or relating to property or legal proceedings;
¢ Legal representation before Courts and Tribunals;

s Preparation of documents used in Courts and Tribunals; and

o Preparation of agreements relating to property and testamentary dispositions.

There is doubt as to whether there is a prohibition on non-lawyers who do or who hold themselves out
as being able to provide advice as to the interpretation of the law.3®

6.1.3 Areas of work shared with other professions and occupations

It can also be noted that for certain other services, legal practitioners share the market with other
regulated professions and occupations. For example, conveyancing is shared with licensed
conveyancing agents. The provision of many kinds of services is shared between legal practitioners
and non-lawyers in many markets. Such persons do so either as employees under the supervision of
lawyers or in competition with lawyers. The areas of possible relevance to the Northern Territory now
or in the future include:

¢ Taxation and company structures advice by accountants;

o Conveyancing by conveyancing agents;

2 The lollowing paragraphs are taken from the 1398 NSW Review.
% Thera is no such prohibition. However, provisions such as section 135B(3} (which prohibits foreign lawyers from providing cerlaln advice on Australian
law) appear to assume that the provision of advice on the law is a function limited to belng perfonmed by legal practifioners.
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The preparation of wills and other documents conceming succession to property by trustee
companies and the Public Trustee;

Advocacy services that are provided routinely in many tribunals such as the Administrative Appeals
Tribunal, small claims courts and residential tenancies tribunal;

Advocacy in the industrial sphere;
The prosecution of summary offences in the Magistrates Court by unqualified police prosecutors;

The role that non-lawyers often play in preparing matters for court hearings. In some govemment
legal offices non-lawyers may interview clients and witnesses to prepare briefs in relation to court
proceedings;

The provision by non-lawyers of advice and related information by telephone in the Legal Aid
Commission;

Migration advice by migration agents;

The preparation of superannuation documents and trust deeds;
The preparation of bankers’ security documents;

The work of patent attorneys;

The sale of will kits;

The sale of shelf companies and superannuation trust deeds;

Amendments to insurance policies and advising in relation to the interpretation of insurance policies
by insurance brokers;

Advice on the Corporations Law and Securities Law, tendered by merchant bankers and financial
advisers;

Litigation support services offered by accounting firms; and

Employment relations legal advice by outplacement consultants.

6.1.4 Changes in the activities of legal practitioners

However, changes are occurring. Those that have been noted® include:

That in some areas legal practitioners are excluded from providing legal services. Legal
representation is restricted in some Tribunals and legal practitioners cannot provide migration
advice unless they are registered migration agents under the Commonweaith Migration Act 1958;

That, at the same time as more legal work traditionally done by lawyers is handled either by non-
lawyers or consumers themselves, lawyers are moving into fields in which lega! skill is not the
primary consideration. Large and medium-sized firms are increasingly providing advice and other
services in relation to corporate work with financial, economic, industry and trade aspects. In these
fields lawyers are competing with non-lawyers such as accountants, financial and trade advisers,
management consultants and others. Legal practitioners are becoming more involved in alternative
dispute resolution procedures such as mediation and conciliation. Once again, in this area legal
practitioners are competing with non-lawyers;

Legal practitioners practise in a range of different modes and provide services targeted at different
markets. Changes to the profession, which have been documented in the United Kingdom, appear

4 Sea South Australian Issuss Paper,
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to be taking place in Australia. Firms are differentiated by market sector, activities and client type 41
Australia-wide, firms having more than 100 partners represent less than 1% of the total number of
practices, but employ 21% of employees and produce 30% of the total income of the profession.42
Corporate clients are the source of 36% of the income of the profession. While 95% of practices
employ fewer than 20 persons, they represent only 54% of total employment and 46% of total
income.43 A similar point to this was made in the NSW Report; and

= While the majority of legal practitioners are employed in firms there is a significant number of legal
practitioners employed by corporations to act as their “in house” legal advisers. The Govemment is
a significant employer of legal practitioners who perform legal services for the Government.
Similarly legal aid and community legal centres are also significant employers of lawyers.

Currently, legal firms in the Northem Territory do not share the same range of business size as reported
for Australia as a whole. In time this diversity is likely to occur. However even at present there are,
within the Northern Territory’s legal profession, divergent views about the nature of the regulation that is
required having regard to the differing legal businesses or practices that exist.

6.1.5 Does the legal services market possess special features?

The NSW NCP Report noted that legal services comprise a specialised market that differs in significant
ways from other kinds of markets. This means that there is a consequent need to consider whether
there are cerlain characteristics of the legal services market warranting special restrictions on services,
for the public interest. Characteristics of the legal services market which may be difficult to reconcile
with deregulation of the profession include matters set out below:

s Legal practitioners are bound by statute based professional and ethical rules of a kind that usually
do not apply to other service providers.44 Most importantly, they are considered to be officers of the
Court. This duty overrides their duty to their client if a conflict between the two duties arises; and

» Legal practitioners also have duties to each other, and in the case of barristers, have been bound
by the cab-rank rule,%5 which requires them to accept any brief, subject to some exceptions.
However, the current Rules of Professional Conduct and Practice* do not contain this provision. It
would appear that the Rule no longer has any statutory base and thus the issue is irrelevant for this
Report.

“1Gerard Hanlon, "A Profession in Transiion? - Lawyers, Markels and Significant Others', (1997) 60 MLR.

42 Australian Bureau of Statistics, Legal and Accounting Services - Australia 1995-96 (Meiboume, 1997), at page 7.

4 |bid, at page 15.

# Though there are other profassions {eg medical practifioners and veterinary surgeons) and some occupations (eg real sslate agents) which also have
unique ethical rulas.

4 |n the Northem Territory the cab rank rule was given slatutory force by RAwle 15 of the rapealed Rules of Prolassional Conduct. The currant Rules do not
hava such a proviston or Rule. Any non slatutory ruis (eg a rule laid down by a professional association or a practice required by a court would ba outside
of the scape of this NCP review. Thus any such possibility is not addressed in this Reviaw. However, for the record, 15.2 of the former Northem Termilory
“Genaral Aules of Conduct” provided:

“(a) Counsal shall accept a brief in the Courts jurisdictions and areas in which ha prolesses 1o practice at a proper prolessional fes, unlass there are
spacial circumstances to justify his refusal 1o eccept a particular brief, examples of which indude

0} where he has already advised or drawn pleadings In the matter for the other party lo the procesdings;

W where he has some spadial knowledge of the other party's case by reason of his participation in some other [tigation;

{ii) il acceptance of tha briel offered wouid be Hkaly to Injure his relationship with a friend or relation;

(i) ill health or over-workg

v) where lor proper reasons he is unavailable;

{vi} whare the practiioner’s name is on ths List of Defeultsrs kept In accordance with the Bar Rulas and tha [ee Is not paid In advancs; and\
{vii) where a proper fee is requestad [n advance and is not paid.*

The new Rules contain no equivalent provision.

4 pMade on 29 November 2001. The new Rules of Conducl commenced operalion on 12 April 2002,
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6.2 THE MARKET FOR LEGAL SERVICES*
6.2.1 The clientele for legal services

The market for legal services is diverse. Clients of legal services possess different levels of
sophistication and knowledge of available services. Some legal transactions are characterised by
sophisticated clients who are familiar with the work required, who have the ability to choose competent
practitioners without the need to rely on statutory recognition and whose market power and knowledge
enables them to negotiate a market price for services. However, other consumers may have limited
knowledge of the nature and complexity of the service required or its market value. For these latter
circumstances, the market may operate imperfectly, and a market failure may result. Additionally, the
modem legal services market may be local, regional, national or international in scope and the nature of
the market affects the style and mode of practice.

The nature of legal services is not susceptible to simple analysis. Some services are straightforward
and the level of training currently required of legal practitioners may not be necessary for the providers
of these services. Other services may carry a high degree of complexity and require arcane,
specialised knowledge. Moreover, it may be difficult to predict the complexity of a service in a particular
case because of the role of third parties, the complexity of legal rules and the expectations of clients.

Some legal services are discrete while others, such as taxation services, are provided together with
other professionals. The demarcation between legal work and other work may be unclear.
Professionals whose work overlaps with legal work may not be subject to comparable legislative
restrictions and professional rules. This may affect the ability of legal practitioners to compete with
other professionals. Conversely, other professionals cannot hold themselves out as having legal
knowledge or perform certain work, even though they may have detailed knowledge of the law in
particular areas.

The specialised knowledge of legal practitioners may lead to market failure in the provision of legal
services. The gap between the knowledge of the practitioners of the work involved and the skill
required to deliver a service, and that of the client, may be such that the ability of the client to bargain
for the service may be compromised. In these circumstances, regulation of the profession may be
justified in the public interest as guaranteeing consumers a minimum standard of service and protecting
consumers from incompetence. However, it may not be possible to justify the degree of regulation that
is currently set out in the legislative rules on this basis.

The point was also made in the South Australian Issues Paper that the provision of professional
services is often done in an environment of “information asymmetry” between providers and consumers.
In such a case the consumer may lack the knowledge to assess the quality of the service being
provided or the knowledge or expertise of the practitioner.*8 The provision of information to consumers
is, therefore, a significant factor in promoting competition. Deregulation of professions, without a
concomitant increase in the knowledge of consumers to enable them to make informed choices
regarding service providers, could expose consumers to risks of harm without providing them with the
means of avoiding this harm.

The South Australian Issues Paper stated that legal services do not produce defined or predictable
outcomes in the same manner as contracts for the supply of goods and many kinds of services. Many
legal services consist of a process of negotiation and compromise with third parties, and the level of
satisfaction of a client with the outcome of a legal service may not be related to the degree of expertise

47 The lollowing oulline is taken from the South Australian Issues Paper.
44 John Webster ‘Competiion Policy and the Professions - The Issues’ in Australian Council of Prolessions National Compstition Policy and the

Professions at page 5.
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of the practitioner or the quality of the service. Clients often cannot identify the benefit obtained from
legal services because legal advice or representation may not achieve the personal or business
objectives of the client.

6.2.2 Participants in the legal services market
* The legal services market consists of all seflers and buyers of legal services;

e Sellers include all practising lawyers, whether practising in partnerships, as employees or as sole
practitioners;

o Competition occurs between sellers who practise in the same fields of law, both within the private
sector and between public and private sector sellers;

s Competition also occurs between lawyers and non-lawyers selling the same or substitutable
services, for example between lawyers and conveyancers, taxation advisers, accountants,
mediators, trustee companies, etc (see below);

» There may also be competition between lawyers and a small self-help market, such as sellers of
kits, community agencies and lay advocacy services;

o Buyers include private individuals as well as trading and financial corporations, governments and
government sector bodies, associations, community organisations, small businesses, and others;

s The market for legal services may no longer be geographically restricted, as mutual recognition
arrangements permit lawyers admitted in one Australian jurisdiction to practise in another. Hence,
local lawyers may compete with interstate lawyers and law fims both for local and interstate
business;

s To alesser degree, there may be competition with overseas lawyers for local and overseas work;

» Likewise, there may be training market competition across Australia's internal borders and even
intemationally, given that qualifications obtained overseas may be taken into account in admitting
practitioners in the local jurisdiction;

o The market has temporal constraints in that a particular legal service must usually be purchased at
need and the buyer may not be able to purchase in advance of need, or be at liberty to await an
optimum purchase time. This is particularly the case in the purchase of litigation services, but also
applies in the fields of family law, criminal defence, probate, taxation and some commercial
transactions; and

¢ The functional level in this market is usually the retail level, ie, the purchaser of the service is its
ultimate consumer. This may have market implications in terms of information asymmetry and title
reliance.#?

6.3 DEFINITION OF “MARKET"

Restrictive legislative provisions affect the level of competition. To accurately assess the level of
competition and the impact of any restrictions, it is helpful to define the market affecting the provision of
these services. Restrictive provisions do not operate in a vacuum. They are only worth considering if
they affect a market.

An often-cited definition of a ‘market’ is:

“...The area of close competition between firms or the field of rivalry between them....
Within the bounds of the market there is substitution - substitution between one product

9 This staternent is taken from the South Australian Issues Paper
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and another, and between one source of supply and another - in response to changes in
prices. So a market is the field of actual and potential transactions between buyers and
sellers amongst whom there can be strong substitution, at least in the long run, if given
sufficient price incentive.™?

Hence, a ‘market’ is the area of trade or traffic in a commodity or service. The competitiveness of a
market will vary according to how different the offered products are from one another in character or
use, and the degree of substitution of products that may occur if a sufficient price incentive is present.

Substitution may occur on the supply side, where producers will switch to the production of different
products in response to changing prices, and may occur on the demand side, where consumers may
change to the consumption of different products as a result of a change in price.

Itis also possible to define the boundaries of a market by reference to:

(1) the nature of the product;
(2) the geographical ‘reach” of supply;
(3) where the product appears in the chain of production; and

{4) the levels of actual and potential competition - the latter requiring an estimation of what may occur
in the future.

In the case of the Legal Practitioners Act, the market is made up of consumers and businesses that use
the services of legal practitioners and others who compete with legal practitioners. They include many
persons in the Northern Territory and outside the Northem Territory who use legal practitioners as
sources of advice, as the drafters of agreements and other documents, as negotiators and as
representatives before the Courts.

It can be noted that the 'market’ affected by the Legal Practitioners Act extends beyond the Northemn
Territory. One of the effects of the mutual recognition legislation5! is a licensing decision for a natural
person taken in the Northern Territory may also be the main licensing decision for that person for the
whole of Australia and New Zealand. This means that the potential market extends outside of the
Northern Territory. Additionally, the ‘travelling' practising certificate schemes2 has the effect that:

¢ Interstate legal practitioners practising in the Northem Territory will be able to do so by virtue of an
interstate practising certificate but will do so subject to Northern Territory rules; and

* Northern Territory legal practitioners may, by virtue of their Northern Territory practising certificate,
be entitled to practise in other States and Territories that are participants in the 'travelling' practising
certificate scheme33,

6.4 THE SIZE AND STRUCTURE OF THE LEGAL PROFESSION IN THE NORTHERN TERRITORY

The following table contains statistical information concerning the size and structure of the legal
profession in the Northern Territory as at 30 November 19995 and as at 23 May 2002.

% Re QCMA and Detiance Holdings (1976) ATPR 40 at page 12.

51 Muiuar Recognition Act 1992 (Cth), Mutual Recognition (Northem Terntory) Act, Trans-Tasman Mutual Recognition Act 1998
and the authorising Acts of the other Auslralian jurisdictions,

*2 The 'ravelling' Practising cerfificate scheme is a scheme whereby a State or Territory permits persons with a Practising
certificate issued in another Slate or Termitory to practise In the Slale or Temitory notwithstanding the lack of a Practising certificale issued in that Slate of
Territory. There are nolification requiremnents and there are rulas in place to ensure adequale disciplinary and control mechanisms.

53 Afl jurisdictions other than WA and Qld are partias fo this scheme. WA and Qid are axpected lo join the scheme in 2002 or 2003,

* The information that forms the basis of this table was provided by the Law Society of the Northern Teritory.
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Description | Darwin Alice Springs | Other Total

0 : . 99/01

1999 2002 1999 | 2002 | 1999 2002
Number of legal businessess® | 79 a3 24 21 9 10 11211
24
Number of persons with 114 127 30 25 4156 34 185/1
unrestricted practising 86
certificates
Number of persons with a 184 198 29 29 6 6 21972
restricted practising certificate 33
Total number of persons with | 298 325 59 54 47 39 404/4
practising certificates 18
Number of persons with 290 324 58 53 4148 32 389/4
practising certificates who are 09
members of the Law Society
Northem Territory>’
Number of persons with 72 83 6 6 1 1 79/90
practising certificates working
within governments®
Number of persons with 164 173 32 27 3 3 199/2
practicing certificate working 03
within for firns
Number of barristers 30 32 0 0 36-all | 26-all |66/58
interstat | interstat
e e
6.5 LEGAL SERVICES MARKET - ISSUES AND QUESTIONS

The [ssues Paper sought answers on the following questions:

Does the above discussion accurately describe the legal services market in the Northern Territory?
Are there any other features of the market which are relevant to this analysis?

Does the Northern Territory markel for legal services differ significantly from the legal services
market in other Australian jurisdictions, and why?

4. How intense is compelition within the legal services market in the Northern Territory?

5. Are there any factors arising out of the legislation that add lo, or mitigate, the intensity of
competition within this market?

6.6 SUBMISSIONS CONCERNING THIS ANALYSIS OF THE MARKET

6.6.1 Law Society Northern Territory

The Law Society Northem Territory noted:

** 'This incudes firms, govemment departments, ‘other’ and “barmisiers chambers'.

8 This figure includes 36/26 bamisiers who live outside of the Northem Territory.

*1 A person with a Practising centificate is entitled o be a member of the Law Society, without additional fee,

38 This includes 31/26 interstate barristers.

* Government inclodes: Anli-Discrimination Commission, AGS, ASIC, ATO, Cwlth DPP, Dept Education, Dept Chief Minister, Dept Prim
Ind & Fisheries, Dept of Lands & Planning, DPP, Health & Community Services Complaints Commission, Magistrates Count, Dept of
Justice, NTLAC, Ombudsman's Office, NT Police Fire & Emerg Services, NT Treasury, OCA, Temitory Health Services.
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(a) the wide range of legal service providers (ranging through numerous legal aid organisations, land
council lawyers, govemment lawyers, small-scale private lawyers, large firms and barristers who
specialise in advocacy and in providing specialist advice);

(b) that the profession is fused;

{c) that the amount of work reserved to the legal profession is historically the least compared to the
situation in other Australian jurisdictions with legal practitioners having long been in competition
with conveyancing agents, accountants and financial advisers. The Law Society Northern Territory
noted that this competition has, on occasions (resulted in a lowering of costs to consumers eg
domestic conveyancing;

(d) that the market itself drives the level of competition with there being a trend for large corporations
and the governments to tender for legal services; and

(e} that the legal services market in the Northem Territoty is vibrant and fluid. It is marked by a high
level of mobility of legal practitioners who tend to change employment and method of employment
often. Firms merge often and it has historically been easy for legal practices to be established.
There are few financial impediments to legal practitioners practising as barristers®?,

6.7 FINDINGS CONCERNING THE MARKET

The Review Team is satisfied that it has adequately described and understood the market for the
purposes of this review.

6 See Law Sociely Northern Temitory Submission, 25 October 2000, pages 6-8.
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7 DEVELOPMENT OF THE REGULATION OF LAWYERS - HISTORICAL OVERVIEW

71 EARLIEST REGULATIONS!

Elements of the legal profession of the kind that currently operates in the Northem Territory have
existed since the 13" century. From the earliest of hese times in English history, the profession was
split into various groupings with differing regulatory controls.

Since 1292, attorneys (who were roughly equivalent to current solicitors) were placed by the King under
the control of Judges of the Courts. Such members of the profession were officers of the court.
Another group, ‘the pleaders’ (now barristers) were largely self regulated though some groups were
appointed initially by the King and controlled by the Judges. These members of the profession were
not ‘officers of the court’. In time the Judges gave up control of the appointment of barristers. The
function was performed by the Inns of Court {professional groups).

Over time, the branches of the profession became more distinct. Vanous rules gradually developed.
Such rules included barristers not being able to take instructions from a lay client and barristers not
being able to be sued.

The controls exercised by the Inns of Court over barristers meant that there was no need for the Courts
or the parliament to regulate admission or to supervise conduct. However, in respect of solicitors and
other like members of the professions there was not a strong professional body. Legislation regulated
various aspects and the courts punished misconduct.

By 1729 there was comprehensive legislation which required articles, examination by judges and some
control of costs. The courts alse made rules relating to admission and professional conduct of solicitors.
From about 1739, a professional organisation formed. It involved itseif in all aspects of the profession.
For example, it examined legislation, it scrutinised lists of admitied solicitors {to see if they were
properly qualified), it took action to have solicitors guilty of misconduct struck off, it investigated
offences and undertook prosecutions. It developed into the modem law society.

7.2 REGULATION IN THE PERIOD 1863 -1973

During this period of time the legal profession in the Northern Territory was largely regulated by the
Supreme Court. Some legislation reinforced the Court's regulatory role. In general terms:

» there was no strong regulation by either the profession or executive govemment. The regulatory
regime was light;

» admission was relatively straightforward for any person admitted elsewhere in Australia;
s overt consumer protection was minimal;
« basic trust account controls were imposed in 1928; and

» itcan be noted that up until 1918, land brokers were licensed to conduct conveyancing.

13 REGULATION IN THE PERIOD 1974-2002

In 1974, the Legal Practitioners Ordinance and the Legal Praclitioners (Incorporation) Ordinance were
enacted. These Ordinances marked the commencement of a period of legislative activity that has led

&1 This broadbrush account of the developmant and reguiation of the legal profession is a summary of chapler 1 of The Law and Conduct of the Legal
Profassion in NSW, RC Teecd, The Law Book Company 1963 {2 Edition). See Waslem Auslralia NCP Draft Report, Apnil 2002, pages 22-26 for a mora
delalled summary of the history of the regulation of lega! practitioners prior to 1843. See also appendix 2 for a mare detriled legislative history for South
Australia and the Northemn Territory.
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to comprehensive regulation of the legal profession.

In large measure, the main regulator remains the Supreme Court through its control of the admission
process and with its ultimate control over disciplinary functions. However, the Law Society Northem
Territory has been given an increasingly important role by the Legal Practitioners Act. The Act also
provides the main source of funding for the Law Society Northern Territory.

Between 1974 and 1996, the amount of regulation of the legal profession in the Northern Territory
gradually increased. By 1996 it had become much the same as the regulation elsewhere in Australia.
The only interruption was the enactment of the Land and Business Agents Amendment Act 1991. This
Act re-introduced into the Northemn Territory the licensing of conveyancing agents.

However, in 1999 and 2000 legislation was, at the behest of the legal profession, introduced with the
view to opening up the local profession to more competition. These changes related to permitting the
practise of foreign law and permitting interstate legal practitioners to practise law in the Northern
Territory.
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8 OBJECTIVES OF THE LEGAL PRACTITIONERS ACT

An NCP Review is required to identify and clarify the objectives of the legislation being reviewed. Over
time the objectives of legislation may change. Arguably this is the case with the legislation that
regulates the legal profession. Pan 7.4 of the Issues Paper sought to identify the current objectives of

the legisiation.

8.1 NEED TO ASSESS THE OBJECTIVES

The objectives for the regulation of the legal profession are not stated in the Legal Practitioners Act.
Stated as extremes the possible main objectives of the Act are to:

= ensure that the legal profession can govern itself in a way that is independent of executive
government but subject to the judicial arm of govemment;

» ensure that the members of the legal profession can provide services competently and
competitively; and

» protect the interests of the various consumers of the services provided by the legal profession (with
such consumers inciuding the executive and judicial arms of government).

In order to ascertain what might be the objectives in the Northem Territory, the following paragraphs
deal with the enactment of the Northem Territory legislation and contain reviews of other NCP Issues
Papers and law reform reports conceming the regulation of the legal profession.

8.2 OBJECTIVES STATED AT THE TIME OF ENACTMENT OF THE LEGAL PRACTITIONERS ACT

The Legal Practitioners Act was enacted in 1974. The Bill for the Act was introduced by Mr Dick Ward,
a non-official member of the former Legislative Council. Thus it was, in some senses, a private
members' Bill but with (Commonweaith) Government support.62

Mr Ward, as he then was®, emphasised that the Bill was:

‘INJot for the benefit of the profession but for the benefits of the public. it only benefits the
legal profession to the extent that it is benefit to any profession, association or body or
persons to have a disciplinary code imposed on it ...! am sure the legal profession is
quite happy to have itself subjected to this discipline. The discipline is necessary because
the frailties of mankind appear in all professions: in the legal profession, the medical
profession, the church and the press. The legal profession is not immune and, in certain
instances, the public needs protgction. 4

8.3 OBJECTIVES OF SUCH LEGISLATION ELSEWHERE
8.3.1 Objectives identified for Queensland

In December 1998, the Queensland Department of Justice and Attomey-General issued a discussion
paper on Legal Profession Reform. The document contained, at the direction of the Attorney-General,
a comprehensive review of options for Legal Profession Reform. The document contains a set of
objectives for the review. These appear also to be a set of objectives for the regulation of the legal
profession. They were stated as follows:

&2 However, the records of the Law Society suggest that * although the Attorney-General (Cth) and the Govermment had wanted it to be introduced by one
ol the "official members’ the Law Society Norlhem Temitory succeaded fn labbying highty respected Temitory lawyer Dick Ward to Introducs the Bill. See
Barbara James, Twanly Years On A history of the N.T. Law Socisly (1969-1988) And a Giance at Pre-Society Legal Lifa In the North, al page 16.

8 Mr Ward was subsaquentty appointed as a Judge of tha Supreme Court of the Northem Temitory.

& NT Hansard, 1974 at pages 181 and 182.
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“The objectives of the review are:

o To provide a regulatory regime which promotes efficiency and high standards of
service delivery by the legal profession;

o To promote compelitive praclices,
o To enhance the accountability of the profession to clients;

o To enhance the accountability of the professional bodies in the performance of their
regulatory functions to the public and their members;

o To facilitate the practice of the law on a national basis;
o To efiminate unnecessary regulation of the profession; and

o To simplify and streamline the legislation in respect of the profession, ®

8.3.2 South Australian NCP Issues Paper objectives

The South Australian NCP Issues Paper noted that the stated purpose of the Legal Practitioners Act
1981 is to regulate the practice of law and for other purposes.

This Issues Paper went on to state that the:

“second reading speech on the introduction of the Bill indicates that the object of the Act
was to maintain the high standards of the legal profession; to promote sound and
reasonable regulation of the practice of the law and to ensure accountability of the
profession to the public;®¢ and that the Act “ has been amended several limes since
1981 but with no stated change to its objectives.™”

8.3.3 Australian Capital Territory objectives

In November 1999, the ACT Department of Justice and Community Safety issued an Options Paper
entitled “National Competition Policy Review ~ Legal Practitioners Act 1970".

The options paper does not contain an explicit statement of the objectives for the ACT Act. However, it
would appear that it is understood that the objective of the Act is to ensure that promoting the efficient
delivery of quality legal services at a competitive price.

834 New South Wales NCP Report objectives

The NSW NCP Report states the following in relation to the objectives sought to be achieved by the
NSW legislation:

e ‘The objectives of the Legal Profession Act 1987 focussed on the preservation of an independent
legal profession that was properly regulated and publicly accountable. The Parliament and
Govemment had a responsibility o ensure that the profession was properly regulated, and that

& Discussion Paper Lagal Profassion Reform {Queensland Department of Justice and Attomey-General, December 1998, page1.

& Parflamentary Debates 1980-81 Vol 4 at pages 3548-3549.

&7 National Competition Policy Legisiation Review Lega! Practitioners Act 1981 (South Auslralian) Issues Paper July 1999, Review Panel South Australian
Attomey-General's Departmenl, page 10.

B See Options Paper National Competttion Policy review: Lagal Practitionars Act 1970, ACT Departmenl of Justice and Community Safsty, Novembar
1999, paragraphs 2 and 9,
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clients of the profession were properly protected. The legisiation was not directly concerned with
ensuring market competition for legal services®®; and

» The Legal Profession Reform Act 1993 demonstrated that a shift in thinking had occurred since
1987. The object of the 1993 reforms was fo create a more compelitive market for legaf services.
The principle that the profession should regulate itself in the public interest was replaced with a co-
regulatory scheme, whereby the profession's governance of itself was subject to enhanced
independent scrutiny. Legal practice was understood to be both a professional service and a
business, and regulatory measures were to be justified, on the basis of the accessibifity, cost,
speed and quality of fegal services. For the first time, the 1993 Act provided for the review of rules
governing practice made by the profession. The rules of the Law Society and the Bar Association
were fo be reviewed by the Councils themselves and Legal Profession Advisory Council (section
57H), to ensure that they were in the public interest and did not inhibit competition (section 57G).”

8.3.5 Tasmania - NCP Issues Paper objectives

The NCP Issues Paper released in July 2000 contains a major review of the Legaf Profession Act 1993
and all subordinate legislation under that Act.

Similarly to some other states, the Tasmanian paper does not explicitly state the objectives of the
legislation other than that:

“the stated purpose of the Legal Profession Act was to introduce a comprehensive
revision and consolidation of the law governing legal practitioners, the Law Society and
the manner in which legal services are delivered in the State. The Act continues or
establishes a number of bodies, including the Law Society of Tasmania, the Council of
the Law Sociely, the Solficitors’ Guarantee Fund and the Disciplinary Tribunal, each of
which play a role in the regulation of the practice of law in this State. The second reading
speech on the introduction of the Bill indicates an aim of the Act was to improve
standards of legal practice and to acknowledge the consumer’s interest in the provision
and standard of legal services.”?

8.3.6 Western Australia - NCP Draft Report objectives

The Western Australian National Competition Policy Draft Review Report identified the following
possible objectives for the enactment of the legislation dealing with legal practitioners:”!

s To provide benefit to the public of Western Australia through facilitating the independence of the
judiciary, administration of justice and the rule of law and by protecting the public from the adverse
effects that might arise if legal services were provided by persons who do not have the requisite
knowledge, skill, experience, independence and integrity to competently and ethically deliver the
legal service in question or who do not have adequate insurance and access to sufficient Fidelity
Funds to compensate for any loss they cause in delivering such services; and

o The provisions dealing with interest on trust monies may have arisen because of the impracticability
of apportioning interest.

8.3.7 Victoria

The Victorian review has never been made public. However, it led to the Legal Practice Act 1987. That
Act contains no detailed statement of objectives except for:

Ses National Competition Policy Review of the L egal Prolession Acl 1987, NSW Atlomey General's Department Report, November 1998,
7 Ibid al page 14.
7 National Compelition Policy L egislabion Review, Draft Review Report, April 2002, Departmenl of Justice WA, pege 44
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“to improve the reguilation of legal practice in Victoria??*

8.3.8 Britain - 1989 objectives

In 1989, the Lord Chancellor issued a paper entitled “Legal Services: A Framework for the Future.” In
this paper the Lord Chancellor identified a number of objectives conceming legislation dealing with the
arrangements for the provision of legal services in advocacy and in the conduct of litigation. They were
identified as:

“The objectives are:

» To lay down standards of education and training in the provision of services in advocacy or the
conduct of litigation which ensure that those who offer such services to the public are
competent lo do so,

» To maintain the standards of conduct in advocacy and the conduct of litigation which are
required in the interests of the proper and efficient administration of Justice; and

» To meet those objectives in ways which ensure that there are no obstacles to access to justice,
and no restrictions which would inhibit the client’s choice of how he may obtain legal services,
imposed on those qualified to provide legal services or what those qualified may do, which are
not necessary in the interests of justice.”?

However, it must be noted that these objectives were formulated in the following conceptualisation of
the framework of the legal system:

“The legal profession exists for the benefits of its clients, and for the proper administration
of justice, criminal and civil. It works to resolve, formally and informally, disputes between
citizens and with the State, and to assist people in pursuing their rights and
understanding their obligations. Where it proves impossible for those concerned to settle
a dispute, its resolution is ultimately a matter for the courts.

If that framework is lo function efficiently, and the client is to have ready access to justice,
he or she needs to be able to call on a wide range of services in many different
combinations, from many different practitioners.

Equally, the client must have enough information about the practitioners he or she thinks
of approaching, and enough confidence in the standards under which they operate, to be
sure that they will be able to do what is needed at an affordable price. The court system
must be able to protect litigants from sharp practice, and make sure they have all the
opportunily that is needed to put their cases fully."*

8.3.9 Objectives identified by the Australian Competition and Consumer Commission
The ACCC has suggested the following:
‘Reguiation of the legal profession needs to be proportional fo the potential harm, It

should aim to provide a guaranteed level of service quality to consumers to reduce the
risks associated with purchasing and using legal services. At the same time, regulation

T2 { pgal Practice Act 1997 (Vic), s.1(a).
R L sgal Ssrvicas: A Framework for the Future, Lord Chancellor, London 1989, page 11.
T | agal Sarvices: A Framework for the Future, Lord Chanceller, London 1989, at page 4.
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must allow maximum flexibility and competitiveness in service provision.’™

8.4 GENERAL OBJECTIVES OF OCCUPATIONAL REGULATION

The remedying of a market failure.®

The only likely market failure is that known as asymmelric information. This occurs where the
purchaser of the service has insufficient knowledge to be able to work out which service provider to
choose. Such persons may seek third party assurances about the qualifications of service providers,
ethical conduct assurances and/or service standards guarantees.

Government intervention is a means of ensuring a minimum standard of competency and behaviour. It
has been suggested that legally enforceable minimum standards can reduce average cost and raise
the average guality of such services though at the expense of excluding low quality supplies and
customers.

The avoidance of tragic risk.

In one view, the risks of removing licensing controls may be regarded as low because most members of
the occupations will conduct their affairs in a competent and honest way. However, a few members of
society may suffer at the hands of charlatans who can practise notwithstanding criminal records, lack of
compliance with consumer protection laws, lack of indemnity insurance and so on.

Encouragement of “more professionalism.”

It has been argued by the Australian Council of Professions that:

“there is a significant public benefit in the maintenance of the highest levels of professional
practice in this country and the concept and pursuit of ‘professionalism’ is essential to
meeting the needs and aspirations of each and every citizen, thus contributing fo the
preservation of the social fabric."

in this context professionalism in respect of an occupation means an occupation that has the attributes
of:

1. Arequirement for special knowledge and skills;
2. A high requirement that practitioners exercise their knowledge and skills in the interests of others;

3. Standards of competence and conduct that are established and enforced by an association which
represents the profession as a whole and which operates under a charter or articles of association
which defines its gatekeeper role; and

4. Adherence of practitioners to a code of practice which includes requirements that practitioner place
the health, safety and welfare of the wider community ahead of loyalties to client, colleagues or the
professions, and that they practice only within their area of competence.’®

85 CURRENT OBJECTIVES FOR THE NORTHERN TERRITORY LEGISLATION
It is fairly apparent that the Legal Practitioners Act contains a number of discrete provisions the

5 Submisston to the Issues paper on the Legal Practitioners Act and assoclaled legisialion, regulations and rules, ACCC, November 2000, page 4
76 This paragraph summarisas paragraph 5.19-5.25 ol the Guidefines for the review of Profassional Regulation.

T See quoted, page 24, Guidelines for the Review of Professional Regulation.

78 See quoled, page 22, Guidelines for the Review of Prafessional Regulation.
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objectives of which vary. it is not possible to justify all of the provisions of the Legal Practitioners Act
from a single objective or from a series of objectives.

Additionally it can be seen that there is a wide range of views concerning what should be objectives of
a regulatory scheme. These range between objectives that focus on:

o the efficient delivery of effective legal services;
o the conduct of a business by legal practitioners; and

o lawyers as being part of the system for the administration of justice.

in all likelihood, a properly comprehensive statement of Northern Territory objectives will be one that
acknowledges:

» the role of legal practitioners in the justice system (subject to supervision by the courts);
¢ the right of consumers to make appropriate choices and to have remedies; and

o the right of legal practitioners to carry on occupations and businesses that are competitive with
other occupations and businesses that may provide similar services.

The September 2000 Issues paper listed a set of possible objectives. They were listed as set out below
(with each objective being set in bold print). The Issues Paper noted that there were stated in no order
of particular significance. At the most they reflect the historical order of the development of objectives.

The objectives listed in the Issues Paper were as follows:

1. Adequate control by the Supreme Court of legal practitioners who appear before, and
prepare documents for, the Supreme Court, other Courts, Tribunals and statutory bodies.

These courts, tribunals and statutory bodies usually give legal practitioners automatic rights of
appearance. They do this for the purpose of attempting to ensure that the courts, tribunals and
statutory officers can carry out their functions efficiently and effectively. There is a common view in
the legal profession and amongst the judiciary that:

‘the equity and integrity of the justice system relies on practitioners acting in good faith, meeting
appropriate standards of competence and diligence when acting on behalf of their clients and
honouring their special duties to their clients and the court.™

2. To provide a support mechanism, including funding, for the effective and efficient self-
regulation of the legal profession.

In generaf terms most of the reguilation has grown from mechanisms that were self-regulating under
the auspices of the Courts. Given that the Courts are one of the arms of govemment it is probably
stretching language to say that the profession was self-regulating when regulation was shared
between the profession's own corporate and non-corporate bodies and the Courts. That point
aside, the legislature, beginning in the early 1800's, stepped in to maintain much the same level of
control over legal practitioners regardless of whether they worked as advocates or worked as
soficitors. The view has been put that:

“The considerable public service provided by the professional bodies in promoting and

™ Discussion Paper Legal Profession Reform (Queensland Department of Justice and Attomney-General) December 1998, at page 4.
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safeguarding the profession’s high ethical standards is acknowledged ...With the current
considerable cost of legal services to the community, it is in the public interest to ensure that they
are delivered effectively, efficiently and effectively.™0

3. To provide a professional approach to the resolution of legal issues.

This is the provision of legal services having regard to the wider interests of the community. This
objective may also cover the following:

“From a consumer protection perspective, the public also has an interest in the profession meeting
best practice by modem management sltandards in matters such as client agreements, client and
case management, regular reporting etc."!

4. To provide for a competent legal profession and to provide consumer protection by
providing that only legal practitioners can provide certain legal services.

This is the objective relating to the setting of standards concerning the provision of certain services.
There are some legal services that require a person to have technical/professional skills. There is
an objective that only appropriately qualified persons provide such services.

5. To provide for an accountable legal profession and to provide for consumer protection in
respect of the activities of legal practitioners.

This is an objective that there be a fair process for the investigation and hearing of complaints
against a praclitioner's professional conduct. This is an objective to protect consumers/clients from
being dominated unfairly by legal practitioners. It leads to provisions that control fees, reviews of
fees, the need for written agreements, quotes and so on. It may also lead to formal dispute
resolution processes over and above those offered by the courts (for ordinary
contractual/negligence disputes) and the disciplinary processes.

6. To provide for a competitive legal profession.

This is the objective of ensuring that legal practitioners are able to compete amongst themselves
on an Australia wide basis. Similarly, it should ensure that legal practitioners are able to compete
on fair terms with other professions and occupations that offer like services.

8.6 OBJECTS OF THE LEGISLATION — ISSUES AND QUESTIONS

The issues paper sought answers to the following questions:

(a) What are the public benefits that the Legal Practitioners Act seeks to confer on the community?

(b) For each such benefit, is it still required by the community?

{c) Do you agree with the statement of objectives? (as outlined in part 7.5 of the Issues Paper) If not,
what objectives would you add and what objectives would you delete?

8.7 SUBMISSIONS CONCERNING THE OBJECTIVES OF THE LEGISLATION
8.71 Law Society Northern Territory

The Law Society Northem Territory identified®? the following as the objectives of the Legal Practitioners
Act.

8 Discussion Paper Legal Prafession Reform (Queensland Department of Justice and Airomey-General), December 1998, at page 4.
81 Discussion Paper Legal Profession Reform (Queensland Deparrment of Justice and Attomey-General), December 1998, at page 4.
82 See Law Society Northemn Territory Submission, 25 October 2000, page 9.
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1. To encourage delivery of fair, efficient and effective legal services.

2. To provide a support mechanism for the effective and efficient self-regulation of the legal
profession.

3. To provide a professional approach to the resolution of legal issues.

4. To provide for a competent legal profession and to provide consumer protection by providing that
only legal practitioners can provide certain legal services.

5. To provide that only appropriately qualified and trained people can use the name ‘legal practitioner’.

6. To provide for a competitive legal profession.
Later in its submission, the Law Society Northem Teritory also noted that the Act provides:

‘a framework for the regulation of the legal profession on behalf of both the courts and the
public. 83

8.7.2 Other Submissions Concerning Objectives

No other submissions were made conceming the objectives of the legislation. However, one Darwin
lawyer made the following observations:

“Qur approach towards these issues is conditioned by a strong preference for maintaining the
status of legal practitioners as member of a profession serving the Courts as well as the public. We
believe that it is in the public interest that the work currently undertaken by legal practitioners be
confined to persons with the special training prescribed for admission as a legal practitioner of the
Supreme Court of the Northern Territory. Reduction in the scope or intensity of the training will
produce service providers who:

+ are unable to provide an holistic legal service;

+ cannot demonstrate the skills necessary lo resolve legal problems in a salisfactory manner;
and

¢+ are unsuited to the application of the powers presently vested in the Supreme Court in relation
to the conduct of legal practitioners.

If this happens, legal practitioners as presently defined can be expected to seek other business
activities to generate the income lost to competitors from outside the profession. This will inevitably
lead to an erosion of standards as legal practitioner apply themselves to business activities
requiring more commercial acumen, but less legal knowledge. The decline in emphasis on the
traditional skilfs of a legal practitioner will produce a decline in practising standards. The decline
will be manifest in the impairment of the quality of justice dispensed by the courts and in a loss in
confidence in the rule of lawé4,”

8.7.3 Assessment of the objectives

The Law Society Northern Territory formulated the objectives in different terms to those set out in the
Issues Paper. The Law Society Northem Territory did not include suggested objective 1 (that of
providing a mechanism for permitting control by the Supreme Court of the profession). The inference
from this is unclear. However, it may be that the substance of the matter is that the Courts supervise
lawyers by virtue of courts' legislation rather than by the Legal Practitioners Actés,

83 See Law Society Northern Territory Submission, 25 October 2000, page 25
SWard Keller. Lawyers 24 Ocrober 2000.
% With the main control being various Rules of Court selting out who may appear before the Court.
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8.7.4 Findings concerning objectives

The following are found as being the objectives:

1.
2.

To encourage delivery of fair, efficient and effective legal services.

To provide a support mechanism for the effective and efficient self-regulation of the legal
profession.

To provide a professional approach to the resolution of legal issues.

To provide for a competent legal profession and to provide consumer protection by providing that
only legal practitioners can provide certain legal services.

To provide that only appropriately qualified and trained people can use the name ‘legal practitioner’.
To provide for a competitive legal profession.

To, in respect of mandatory indemnity insurance, maximise the possibility for clients that legal
practitioners are in a position to meet the financial obligations to clients arising from their own
negligence, breaches of contract and certain defalcations of employees.
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9 THE RESERVATION OF LEGAL WORK TO LEGAL PRACTITIONERS
9.1 ISSUE

The Legal Practitioners Act restricts who can provide certain legal services. However, the extent of the
restriction is probably narrower than what is commonly assumed to be the case. Parts 8.2 and 8.3 of
the Issues Paper described the limitations that exist in respect of the provision of legal services.

9.2 CURRENT POSITION

Section 22 of the Legal Practitioners Act prevents a person from acting as a legal practitioner unless
the person hoids an appropriate practising certificate or has some kind of exemption.86

Sections 131 and 132 of the Legal Practitioners Act reserve, subject to specified exceptions, the
exclusive right for legal practitioners:

(a) to draw wills and testamentary instruments;®’

(b} prepare court documents in respect of the administration of deceased estate;%
(c} to prepare documents that regulate rights between persons;® and
(d) to prepare documents relating to a legal proceeding.

A legal practitioner can represent a person in the Supreme Court if entitled to practise (that is, has a
practising certificate) and can represent a person in the Local Court if admitted.%

There are additional restrictions on ‘legal practitioners’. Thus, in order to practise law, a person must
have an appropriate practising certificate.

These general provisions operate subject to various ‘exemptions’. For example:

(a) The Courts have a general power to permit representation by persons other than legal practitioners;

(b} The Agents Licensing Act, read with section 132 of the Legal Practitioners Act, permits licensed
conveyancing agents to provide conveyancing services of the kind specified in the Agents
Licensing Act, and

(c) Probate and wills preparation by the Public Trustee and the approved trustee companies.

It can be seen that the work that may, under the Legal Practitioners Act, only be conducted by legal
practitioners is fairly narrow. It hardly represents any kind of monopoly®!. It does not even cover:

{a) the general advice work of legal practitioners — eg advice relating to prospects of success or the
interpretation of the agreements or rights under law; and

(b) advocacy work in the courts.

% For example, if the person holds some kind of statutory office such as the Director, Legal Aid or the Director of Public Proseculions.

51 This does not prevent public officers preparing documents in the course of employment - see § [32(2)(a) of the Legal Practitioners Act.
5 This does not prevent public officers preparing documents in the course of employment nor does it prevent the Public Trustee and trustes
companies from preparing documents - see S 133(2) of the Legal Practitioners Act.

% this does not prevent conveyancing work permitted by the Agents Licensing Aci to be carried out by licensed conveyancing agents — see §
132(2)(d) of the Legal Practitioners Acr.

% 875 of the Supreme Court Act provides that a person may be represented in court by a legal practitioner entitled 10 practise in the Court.
Rule |.14 Local Count Rules provides that an admitted person may appear for parties,

! Even if that word can be used 1o describe a market has so many competitors both locally and across State/Territory borders

NORTHERN TERRITORY NCP REPORT 44



Report - National Competition Policy Review - Legal Profession NT
|

However, the Courts and Tribunals control who may appear before them. In some cases, particular
Acts or rules of court specify that legal practitioners have a right to appear.%

9.3 THE RESERVATION OF LEGAL WORK TO LEGAL PRACTITIONERS — QUESTIONS

The issues paper sought comments on the following:

How significant is any such restriction in terms of its impact on the community/economy?

2. In relation to each category of legal work the subject of any such restriction, what are the public
benefits and what are the costs to the community of the restriction? Is there any evidence
available?

3. What are the public benefits, if any, conferred by this restriction?

How do the benefits, if any, compare with the costs entailed in the reservation of work? How would
the cost of legal services be affected, if at all, by the modification or abolition of this restriction?

b

Could these benefits be achieved by other, less regulalory, or less costly, means?
Should non-lawyers be able fo undertake any and what legal work? On what conditions, if any?
Should any and which legal work be reserved for lawyers, and why?

Does the general prohibition on specified kinds of practice of the law by non-lawyers restrict
compelition within the market for legal services? In what ways?

9. If abandoned, what would be the impact on other current requiremsnts such as indemnity
insurance, professional rules of conduct and disciplinary proceedings? What accountability controls
would be put in place?

o N B W

10. Is it an appropriate altemative that:

(a) the only work reserved for lawyers should be Court work, advice on prospecls and proposed or
pending litigation and advica on the legal aspects of contentious matters before litigation; and

(b) all other legal work would be open to non-lawyers. Such work has besn described as primarily
wills and probate, commercial law including conveyancing, leasing and sale of businesses®:

11. Should the position in the Northern Territory concerning the reservation of legal work be aligned
with that in place efsewhere in Australia 7%

9.4 SUBMISSIONS AND OTHER COMMENTS
9.4.1 Law Society Northern Territory

The Law Society Northem Terntory states® its position as being that the benefits to the community of
the reservations given by the Courts' legislation, Rules of Court and sections 131 and 132 of the Lega/
Practitioners Act in respect of appearances in court on behalf of clients outwsigh the negative aspects
of any restriction of competition. It states that legal practitioners by virtue of training and as a result of
being “officers of the court® have a special and unique role in the administration of justice. Legal

%2 For example, see rule 1.15 o the Local Court Rules.

®) This suggestion has heen made by the Council of the Law Sotiety Northern Territory, See Bulletin to Managing Partner, 2(/1/1999.
However, it appears Lhat this advocacy about other legal work being performed by non-lawyers is not based on Lhe view that anyone should
be able to conduct the work. Rather, the posilion advocated is based on the view or assumption that the consumer protection measures, as in
place for legal practitioners, should also apply in respect of these other providers — as is the intention with the Agenss Licensing Act
conceming conveyancing agents. Thus, the outsianding issue is what are the necessary consumer protection measures

% Al jurisdictions’ legislation eontain provisions reserving specific kinds of legal work 1o lawyers, although the definition of what work is
reserved varies slightly between jurisdictions sece Legal Practitioners Act 1970 (ACT), ss 192-194; Lega! Practitioners Act (NT), ss 132-
133; Legal Praciitioners Act 1981 (SA), ss5 21(2); Legal Pruciitioners Aci 1959 (Tas), ss 74-75, Legal Profession Practice Act 1958 (¥ic),
ss 314-315; Legal Practitioners Act (WA), ss 76-78.

* See Law Society Northern Teritory Submission, 25 October 2000, pages 12-14

NORTHERN TERRITORY NCP REPORT 45



Report - National Competition Policy Review - Legal Profession NT
[ s e e e e

practitioners have ethical duties and responsibilities which are not imposed on other persons.

The administration of justice and the confidence of the community in such administration relies, to a
large degree, on the ethical responsibility of legal practitioners to be candid with the court and with each
other and not to engage in dishonest or misfeading conduct.

The Law Society Northern Territory noted the position of the Law Council of Australia (as outlined in
34.1) on the reservation of legal work. The Law Society Northern Territory noted that it supports this
policy statement excepting for the reservation of work in respect of transactions relating to the sale of
real property. The Law Society Northem Territory also observed that the work currently reserved in the
Northern Territory reflects this policy position and also reserves the least amount of work to legal
practitioners within Australia. The Law Society Northem Territory identified the following benefits as
flowing from these reservations of work to legal practitioners:

¢ A control on a minimum standard of service provision within the courts;
o Efficient operation of the justice system and public confidence in it;
¢ Independence of legal practitioners from govemment and other large corporations;

» Consumer protection.
The Law Society Northern Territory notes:

“that it should not be forgolten that it was governments that reserved specific work for legally
qualified legal practitioners. There is no doubt that this was done because it was the view that it
was in the public interest that it be done and that the public interest outweighed restrictions in the
market place”.

In respect of the Northern Territory, this proposition is very doubtful except in the literal sense that it is
Parliaments that make laws. An examination of the history of the regulation of legal practitioners
suggests that such regulation has very much grown out of the profession and the judicial am of
Government. In particular the basic legislation underpinning the current Act, namely the Legal
Practitioners Ordinance 1974 was developed by, and enacted at the behest of, the local profession in
1974. Prior to that time the old legislative provisions (being located with Courts' legislation) had fallen
into disuse except for the 1928 Ordinance dealing with trust accounts.

Nonetheless the Law Society Northern Territory also notes that legal practitioners by dint of their
experience and training would dominate the legal services market regardless of whether any work was

reserved to them or not.

9.4.2 The Australian Competition Consumer Commission
The ACCC submitted the following:
There may be a public benefit in adopting a more flexible and targeted approach lo the ficensing of

professionals providing fegal services. The Ontario health legisiation may provide a model worth
considering for the regulation of legal and associated professions%

The ACCC also restated its view to the effect that there is still scope for introducing additional
competition and that there should be no presumption that any area of legal work be reserved.

% Submission to the issues paper on the Legal Pructitioners Act and associated legislation, regulations and rules, ACCC, November 2000,
page 10
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However, if there is to be reserved work it suggests a model along the following lines:

o The identification of “controlled acts". These would be acts that public interest requires that they
should only be performed by persons with particular skills, competencies or qualifications. Being of
good fame and character would be a relevant factor for a practitioner of such acts.

e Some aspects of current “legal work" would not constitute such “controlled acts®. For some of
these areas there could be some form of probity requirements (trust accounts, professional
indemnity insurance, complaint handling scheme). In others there could merely be a requirement
to advise clients of their qualifications and/or whether they hold indemnity insurance.

However, the ACCC did not identify such "controlled acts®. It suggested that such identification should
be the subject of working parties. The ACCC noted the Law Council's policy [see Part 9.4.4 and
Appendix 3] on reservation of legal work. The ACCC says that it does not agree that the following
should be reserved for legal practitioners:

mediation and conciliation services

e conveyancing;

tribunal work ;

wills, probate and tax work.

9.4.3 National Competition Council
See Part 5.3.3.
944 Law Council of Australia

The Law Council of Australia has developed the following statement:
The core areas of legal work should:

1. Relate to appearances in Court and matters incidental to that right, such as:
« advice on prospects in proposed or pending litigation;
» advice on the legal aspects of contentious matters before litigation is proposed;
s preparation and conduct of proceedings;

o legal professional privilege.

2. Relate to the drawing, filling up or preparing an instrument or other document for fee or reward that:
o s a will or other testamentary instrument;
e creates, regulates or affects rights between parties (or purports to do so); or

» affects real or personal property on behalf of another person.

3. Relate to probate work being:
 taking instructions for grant of probate or letters of administration; or

¢ drawing up and preparing papers on which to found or oppose a grant of probate or letters of
administration.
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The Law Council of Australia justifies this proposal on the basis that the public interest in consumer
protection is not well served by permitting persons without knowledge and competence in the law to
undertake for fee or reward matters which fall into the core areas of legal work (as defined). This
reinforces the paramountcey of the need to protect the public from incompetent service providers.

However, the Law Council also recognises that each State and Territory Govemment may determine
that economic, social or demographic factors in the State or Territory justify, in the public interest, the
reservation of other areas of work to qualified lawyers.

The Law Council of Australia has pointed out that;

s The overall scheme of the Policy Statement reserves to lawyers all steps in the advice and
representation of persons involved in proceedings before any Court and the preparation for reward
of instruments which affect legal rights.

« The Policy Statement does not seek to protect the mere giving of legal advice independently of any
Court proceeding.

945 Others

A senior local solicitor stated:

‘Sections 131 and 132 of the Legal Practitioners Act should be preserved, subject to the exceptions
as they presently exist. The higher standards of training which are pre-requisite to admission as a
legal practitioner of the Supreme Court are more likely to produce satisfactory delivery of services
than if discrete areas are opened up to competition by non-legal practitioners. The public derives
substantial benefit from having a multi-skilled profession able to recognise and deal with a wide
range of problems. If competition from non-legal practitioners is to be encouraged then legal
practitioners servicing the same areas should not be required to adhere to special standards of
control or compliance. All competitors, legal practitioners and non-legal practitioners, should be
subject to the same consumer protection mechanisms%7.”

9.5 DiscussIoN — RESERVATION OF WORK FOR LEGAL PRACTITIONERS
9.5.1 Potential Disadvantages®

o Higher fees for consumers of legal services as a consequence of a potentially limited supply of
legal practitioners entitled to practise in the Northemn Territory.

« Statutory prohibitions on the conduct of legal work by non-lawyers can impose public costs by
restricting competition between service providers and from competent non-lawyers. This can raise
the price of legal services and reduce the choice of service providers available to consumers.

o The existence of the system implies that lawyers are subject to higher standards than other service
providers, who may be performing similar tasks. This may create anomalies that affect markets,
because lawyers must observe professional duties which are not imposed on other service
providers, and which may not be relevant to certain categories of services.

¢ Reduced consumption of legal services generally, due to the existence of higher legal fees and a
limited supply of legal practitioners entitled to practise in the Northern Territory.

97 Ward Kefler, Lawyers 24 October 2000
98 WA NCP Legislation Review; page 45.
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« Compulsory licensing may create a perception that lawyers are best equipped to provide any legal
service. Hence, non-lawyer service praviders who have special expertise may be excluded from
sectors of the legal services market.

» Lower quality of legal services provided to consumers by legal practitioners entitied to practise in
the Northem Territory because the absence of competition from non-practitioners acts as a
disincentive to innovate in the delivery of legal services.

9.5.2 Potential Advantages®

» Minimises the risk that consumers of legal services will suffer adverse impacts as a result of being
provided with low quality legal services by non-practitioners.

» Minimises the fiow-on risk to third parties from low quality legal services being provided to
consumers by non-practitioners.

» Reduces the costs to consumers of obtaining information to choose legal service providers who
have sufficient knowledge, ethics and insurance as to pose minimal risk in service delivery.

» Facilitates the participation of focal legal practitioners in national and intemational legal service
delivery.

» Facilitates the administration of justice in the Northem Territory.

» There is a fundamental public advantage in facilitating an independent, rights based legal system
that can be administered by the courts and tribunals because the courts and tribunals and the
public can rely on competent legal practitioners to represent the interests of the parties.

» The Northem Territory legal practitioners operate as part of a national legal profession. They have
rights of practice interstate that are dependent upon the maintenance of a regulatory scheme that is
broadly similar to those in place elsewhere. This means that there is a need to protect local rights
of legal practitioners under the mutual recognition scheme and the travelling practising certificate
scheme.

« The community (as a whole) and the individual clients are protected from incompetent, unethical
and impecunious providers of legal services.

+ The community (as a whole) and the individual clients save money and time because they don't
need to incur risk and undertake research in assessing which providers can provide legal services
in an appropriate manner. The regulatory scheme (as a whole with reservation being a core factor)
minimises the effect of failure on clients and the community of legal practitioners.

¢ The regulatory scheme (as a whole with reservation being a core factor) minimises the effect of
failure on clients and the community of legal practitioners.

9.6 ASSESSMENT CONGERNING RESERVATIONS

The costs and benefits have been assessed qualitatively rather than a quantitatively. This approach
accords with those taken in other NCP Reviews'®. There are significant costs to the community in
limiting the persons who can provide legal services. The Review Team notes that whilst there may
have been, in the past, very good reasons fro reserving various areas of work for legal practitioners,
this does not take away from the need to review the basis on which such reservations have been made.

The main area of legal work in the Northern Territory that possibly should not be reserved is that of the
preparation of wills. The Review Team has noted that;

B9 WA NCP Leglslation Review; page 45.
160 For axampie, see discussion of the issue WA NCP Legislation Reviaw, page 46.
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9.7

this kind of work is not reserved nationally;
will kits are available for sale — so that individuals can prepare their own wills

the Administration and Probate Amendment Act 2002 provides for a class of professional
executors. Cutrently, this class of persons is entitled, for reward, to carrying on the business of
administering estates. It is possible that the concept in the Administration and Probate Act (of
professional executors) could be expanded so as to include a class of persons entitled to prepare
wills.

FINDINGS {INCLUDING ALTERNATIVES) CONCERNING LIMITATIONS ON NON-LAWYERS

The findings are:

1

2.
3.
4

Sections 22, 131 and 132 contain anti-competitive provisions.
The anti-competitive provisions imposed by sections 22, 131 and 132 are justified.
Sections 131 and 132 contain anti-competitive provisions.

That the areas of work that can be reserved for legal practitioners should reflect the work that is
reserved on a national basis. This appears to be:

(a) appearances in Court and matters incidental to that right, such as:
(i) advice on prospects in proposed or pending litigation;
(i) advice on the legal aspects of contentious matters before litigation is proposed;
(iii} preparation and conduct of proceedings;
(iv) legal professional privilege.

{b) except for the work of conveyancers pursuant to the licensing scheme in the Agents Licensing
Act, relate to the drawing, filling up or preparing an instrument or other document for fee or

reward that:

(i) is a will or other testamentary instrument, but noting that the legislation should recognised
other more specialised qualifications that would permit non lawyers to draw up wills for
reward;

(i) creates, regulates or affects rights between parties (or purports to do so); or
(iii) affects real or personal property on behalf of another person.

{c) relate to probate work being:
(i) taking instructions for grant of probate or letters of administration; or

iy drawing up and preparing papers on which to found or oppose a grant of probate or letters
of administration.

No alternatives were identified to the provisions regarding the reservation of work,
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10 RESTRICTIONS ON THE WORK OF ‘BARRISTERS’
10.1 ISSUE

Section 16 of the Legal Practitioners Act makes it an offence for a person who has arranged for his or
her name to be entered on the Roll as a Counsel to practise:

(a) otherthan as a barrister; and
(b) other than independently of other legal practitioners.

10.2 CURRENT POSITION

Barristers are required to practise as sole practitioners. Section 16 of the Legaf Practitioners Act makes
it an offence for a legal practitioner to not practise independently if there is a notation entered on the
Roll of Practitioners to the effect that he or she will not practise otherwise than a barrister and
independently from another legal practitioner. The maximum penalty for breach of this section is 50
penalty units. 01

For barristers, the sole practice rule has been retained on the basis that it ensures the independence of
barristers, and that the duty of a barrister to the client and the court overrides other obligations. In fact,
over the past 20 years the rule has gradually tightened in its application in the Northem Territory.

10.3 SUBMISSIONS AND QTHER COMMENTS
10.3.1 Law Society Northern Territory
The Law Society Northern Territory did not address this issue.

10.3.2 Other submissions

There were no other submissions.

10.4 DISCUSSION
10.4.1 Disadvantages

» Does not guite match reality. In practice, barristers often operate within groups. They share offices
and resources. Often some barristers might own the premises and thus control some aspects of
how other barristers operate. It would appear that there can be business and operational links
whilst still maintaining the basic principle that persons operating as barristers do so, in respect of
their professional activities, independently of anyone else.

» This provision may interfere with these kinds of business choices.

» Howaver, this choice has regulatory consequences. For example, different rules apply concemning
insurance (barristers are not required to have the same indemnity insurance cover) and barristers
are not bound to contribute to the Fidelity Fund nor can their activities result in a claim against the
Fidelity Fund.

» This means that it is important for the regulatory authority to have a precise knowledge of whether a
legal practitioner is conducting his or her practice as a barrister.
10.4.2 Advantages

» All legal practitioners can operate on a solitary basis. All legal practitioners can operate provide the

"' One penalty unit equals $100. To be increased to 5110 on the commencement of the Penalties Amendment Act 2002,
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services permitted of barristers. Thus, if a legal practitioner choses to have his or her name entered
on the Roll of legal practitioners as a “barrister” it is really little more than a commitment to conduct
his or her legal practice in a particular manner.

10.4.3 Assessment concerning barristers

It seems inappropriate that it be a offence for a barrister to practise otherwise than as barrister or
independently. These are conduct issues that should be handled by the application of the professional
conduct rules. |ssues concerning insurance and the Fidelity Fund should be governed by the actual
professional activities of the legal practitioner.

The question has also been asked as to whether is a public benefit case for the different regulatory
schemes for barristers and solicitors. However, aside from section 16 there are few, if any, regulatory
differences arising from the simple fact of whether a person operates as a solicitor or a barrister. For
example:

{a) there are, in fact, differences in indemnity insurance requirements — but these exist because the
Law Society has assessed barristers as having different risks and thus don’t need the same level of
insurance as other legal practitioners; and

(b) barristers don't need to contribute to the fidelity fund because they don't hold trust monies and thus
have nothing of the clients that they can steal. Hence there is no reason for barristers to pay levies
into the Fidelity Fund.

10.5 FINDINGS (INCLUDING ALTERNATIVES)
Findings:

1. Section 16 contains anti-competitive provisions.

2. Section 16 cannot be justified to the extent that it contains an absolute prohibition on barristers
acting independently of one another. Accordingly, section 16 should be repealed.

3. Alternative: The extent of the application of the other provisions of the Act to barristers should be
determined having regard to the actual functions of the barrister.

4. |tis appropriate that legal practitioners who intend to practise as barristers be subject to regulatory
provisions suitable for that kind of practice.
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11 RESTRICTIONS ON THE USE OF TITLES SUCH AS “LEGAL PRACTITIONER",
“SOLICITOR"” AND “BARRISTER” — ISSUES AND QUESTIONS

11.1 [SSUE

Paris 8.2 and 8.3 of the Issues Paper described the limitations that exist in respect of the names that
can be used by persons who provided legal services.

11.2 CURRENT POSITION

Aside from actual restrictions on who can provide what legal service, there are additional restrictions as
to the names that can be used by persons who provide legal services {whether or not those legal
seqvices may be exclusively performed by legal practitioners}.

11.3 RESTRICTIONS ON USE OF TITLES - QUESTIONS

The issues paper sought comments on the following:

1. Is there any validity to the view that controls over the use of titles within the legal profession ensure
that only those qualffied in the profession provide the services sought by clients?

2. Is it correct that title reservation aims at ensuring demarcations recognisable by the public between
those qualified as legal practitioners and others?

3. s it correct that reliance may be placed on a title in choosing to deal with a practitioner so that the
entitlement to use a particular style or title carrying such implications in the mind of the consumer
could constitute a market advantage 7102

4, Is there any National Competition Policy issue in ensuring that the restrictions concemning the use
of titles match those in place elsewhere in Australia?1%3

5. Does the statutory restriction on a person holding themself out to be a legal practitioner assist in the
creation of a body of persons with a sense of professional connection. It so, does this serve any
purpose? 14

6. Is an effect of the restrictions on the use of the litle to protect legal practitioners from competition
from those who may well be able to provide services — for example, from certain interstate legal
practitioners.

What are the costs, if any, entailed in reserving titles in this way?

Could similar benefits be achieved by less regulatory or less costly means such as laws regarding
misleading conduct, such as the Trade Practices Act 1974 ?

9. Does the reservation of the titles lawyer, ‘legal practitioner' and the like to those who meet the
requirements for admission to practise, as distinct from those who have obtained a law degree,
restrict competition? in what ways?

11.4 SUBMISSIONS AND OTHER COMMENTS
11.4.1 Law Society Northern Territory
The Law Society argues that by the reservation of litles (*barrister”, "solicitor” and ‘legal practitioner”)

1™ This description of the purpose and effect of 1he reservation of titles is taken from the South Australian NCP Issues Paper, page 21.

W3 1 sgat Practitioners Act 1970 (ACT), s 192: s 131: Queensland Law Society Act 1952, s5 7(1), 39; Legal Pructitioners Act 1981 (SA), s
21(1), Legal Practitioners Act 1959 (Tas), s 74(3), Legal Profession Practice Act 1958 (Yic), s 92, Legal Pructitioners Acr {(WA), s 80,
Legal Practitioners Act 1987 (NSW) 5.48C, 48D,

"™ [n (he sense of creating a kind of a ¢club. Similarly, the reservation of certain kinds of work for members of the club must be an incentive
for persons 1o take the action necessary Lo join the club.
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the public is assured that when they attend upon a person using one or other of these titles the work
they entrust to that person will be performed by someone with appropriate levels of skill and training
and who is subject to the ethical controls of the Law Society Northem Territory. These titles amount to
"trade marks" the use of which protects the community from substandard legal advice. The community
is aware of the high level of service provided by the bearers of these "trade marks" an has a result of
many Yyears experience of their usage has confidence in the services provided by such legal
practitioners. To allow others to use these titles would dilute public confidence in them. This would
have the potential to increase transaction costs as it would necessitate consumers having to make
inquiries and other searches to ascertain those who were actually "barristers®, "solicitors” or “legal
practitioners" (in the sense of being persons who are "fully qualified”.

The Law Society Northern Territory gives the example of the differences between "solicitors® and
"conveyancers”. Both can provide conveyancing services. However, the Law Society Northern
Territory suggests that the client should be able to make an informed choice (between them) based on
whether one is a conveyancer or a solicitor. The Law Society Northem Territory states that the issue is
not one that can be safely left to the provisions of the Trade Practices Act 1974.

11.4.2 Others - Local legal practitioner

There is a distinct market advantage in the use of titles such as “legal practitioner” etc. It is in the public
interest to maintain that advantage which services to assure consumers that the service provider has
undergone rigorous training, is subject to the control of the Supreme Court and is bound also by
professional self-regulation0s,

11.5 DiscussioN
11.5.1 Potential Disadvantages!

e The entitlement to use particular or descriptive titles confers a competitive advantage on
practitioners in areas of practice not exclusively reserved to practitioners, allowing them to attract
work more readily than other persons of equal skill who are not so entitled, whereby competition
between “legal advisers” and other professionals providing similar services could thus be restricted.

11.5.2 Potential Advantages'??

o The restriction provides a signalling function, serving to reduce transaction costs to consumers in
their search for and choice of a legal service provider.

o The restriction increases public faith in the justice system, by ensuring that persons offering legal
services are suitably qualified, are subject to certain ethical restrictions on their behaviour, and
carry suitable professional indemnity insurance.

11.5.3 Assessment concerning use of titles

The objective of the provision is to provide consumers with information as to the competence, training
and professional values attained by potential legal service providers, and to facilitate client choice of
legal advisers. This issue has been assessed on a qualitative rather than quantitative basis.
Reservation of titles is a consequence or adjunct to reservation of work. It provides the best signal to
clients, the community and the courts and tribunals as to which individuals are entitled to perform the
work reserved for legal practitioners.

105 Ward Keller, Lawyers 24 October 2000.
108 WA NCP Legislation Revlew; page 106.
107 WA NCP Legislation Review; page 106.
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Most of the titles that may have been reserved for legal practitioners who compete with the members of
other professions and occupations are now shared — for example the term “conveyancer”. New terms
have come to exist regarding areas of expertise that may be possessed by legal practitioners and
others — eg. tax advisers, mediators, migration agents, etc.

It would be unnecessarily confusing for the members of the community to permit persons incapable of
providing a range of legal services to call themselves “lawyers” merely because they provide services
that some legal practitioner might provide to the exclusion of any other kind of legal service.

11.6 FINDINGS {INCLUDING ALTERNATIVES)

The findings are;

1. Reservation of titles is anti-competitive.
2. Reservation of titles provides a net public benefit.

3. There is no altemative to the use of titles.
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12 CONTROLS OVER BUSINESS ARRANGEMENTS
121 Issue

There are many limitations on the way in which legal practitioners may provide legal services. These
limitations come from a number of sources. The reasons for the limitations may no longer be justifiable
in terms of the current objectives of the legislation. Part 8.6 of the Issues Paper described the
limitations that exist in respect of the form of businesses that may be conducted by legal practitioners.

12.2 SEPARATE REPORT CONCERNING THE LEGAL PRACTITIONERS (INCORPORATION} ACT

The Legal Practitioners {Incorporation} Act is the main Northem Territory Act imposing restrictions on
how legal practitioners conduct their businesses. This Act has been dealt with in a separate report.
This issue is not further pursued in this report except to the extent that it has been raised in respect of
barristers.

Additionally, a section raised in the Issues Paper but not discussed in great detail was section 136.
This section prohibits legal practitioners sharing profits with persons who are not legal practitioners.
However, the review of the Legal Practitioners (Incorporation) Act assumed the repeal of section 136. It
would not be rational to retain section 136 whilst at the same time permitting corporations {(owned by
persons other than legal practitioners) to provide legal services.

The NSW Legal Profession Amendment (National Competition Policy Review) Bill 2002'% makes it
clear that a solicitor may be in partnership with a person who is not a barrister or solicitor despite
anything to the contrary in the Act or in professional conduct rules. It also provides in respect of
barristers that they may be in partnership with anyone subject only to the barristers rules. The NSW Bill
goes on to provide that the regulations may make further provisions with respect to the business if any
partnership in which a barrister or solicitor participates.

The issues addressed by the NSW Bill appear to be consequential to the generality of the findings
made in the report made conceming the Legal Practitioners (Incorporation} Act. The Review Team
considers that it is appropriate that they be picked up in this report. That is, the principles that will
underpin corporate practices in multi-disciplinary practices, should also apply to natural persons
engaged in multi-disciplinary practices. Thus, for example, there should be freedom to be in
partnership with a person conducting another business {eg a licensed conveyancer} but that this
freedom should be subject to the regulations (which might prescribe that some kinds of businesses are
incompatible with the provision of legal services).

12.3 ADDITIONAL FINDINGS CONCERNING BUSINESS PRACTICES

The findings, in respect of the multi-disciplinary practices, are:

(a) That there should not be any significant differential between firms/natural persons (on the one
hand) in conducting multi-disciplinary practices and corporate bodies (on the other hand).

(b) That the types of business that may be conducted by multi-disciplinary practices are subject to the
regulations.

(c) That there be appropriate management systems for ensuring that legal professional obligations
prevail over other business obligations with responsibility being placed with a nominated legal
practitioner.

108 This Act was passed by the Leglslative Assembly on 8 May 20002, Howaver, by 28 May 2002, il had nat bean passed by the NSW Legislative Gouncil
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13 TRAINING REQUIREMENTS FOR LEGAL PRACTITIONERS

131 ISSUE

Training requirements may restrict the number of persons who can commence business as legal
practitioners. Part 8.8 of the issues paper describes the requirements conceming training for legal
practitioners.  Additionally, the Legal Practitioners Act impose experience requirements on legal
practitioners before they can practise on their own behal.

13.2 CURRENT POSITION

Legal practitioners are required to be “icensed” in order to perform certain legal functions. Having
regard to the application of State, Territory and Commonwealth Mutual Recognition Acts and the
travelling practising certificate legislation this “licensing” involves two main steps namely:

1. Admission by the Supreme Court of the Northem Territory or by an equivalent Court in Australia or
New Zealand; and

2. Possession of a practising certificate issued by the Law Society Northem Termitory or in a
jurisdiction which is part of the national fravelling practising certificate regime.

Additionally, there are numerous compliance issues that are tied in with the admission and practising
certificate processes.

The responsibility for determining the training required of legal practitioners rests with the Judges of the
Supreme Court. This power is given by section 11(1)(a) of the Legaf Practitioners Act. It provides that
the Judges may make rules regarding the qualifications, requirements and procedures to be followed in
order for a person to be admitted to practise law. These Rules, called the Legal Practitioners Rules,
are made in the form of Regulations.

A person must, in the vast majority of cases, complete a course of academic training prior to being
admitted as a legal practitioner. The requirements for academic training are anti-competitive in the
sense that the need for them imposes barriers to entry and they impose costs on the profession and the
community.

There have been moves around Australia to determine core academic requirements. These moves
occurred in the context of debates between the profession and the 18 or so Australian Law Schools as
to what should be the core academic requirements for practise as a lawyer. The underlying issue is
'what is the main purpose of academic training — is it, in relation to lawyers, the imparting of a core body
of knowledge or is the imparting of a method of thinking?’ There is no doubt that it is a mixture of the
two, however there is considerable debate about what core knowledge needs to be acquired in order to
become an admitted legal practitioner.

The NSW NCP19 review noted that a uniform national scheme for the admission and licensing of
lawyers:

+ Requires consideration in the context of the specialisation and diversification of the legal services
market. A specific aspect of the scheme is the academic subjects which have been set as

prerequisites; and

199 National Compatition Policy Review of the Legal Profession Act 1987, NSW Attomey General’s Department Report, Novembaer 1998.
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o |dentified the group of subjects listed in Rule 94110 of the NSW Legal Practitioners Transitional
Admission Rules as prerequisites to admission as having been agreed by the Consultative
Committee of State and Territory Law Admitting Authorities as prerequisites to admission. The
Consultative Committee comprises members of the judiciary and representatives of admission
boards in each jurisdiction.

A person who considers that he or she has complied with all of the training requirements may seek
admission. This is a process by which the Supreme Court makes an assessment of whether a person
is a fit and proper person to practise the profession of the law in the Northem Territory.

The Supreme Court, in making this assessment, relies on advice from the Admissions Board and
advice from the Law Society Northem Territory. The Admissions Board is comprised of the Master of
the Supreme Court, and up to six lawyers appointed by the Chief Justice. Of this membership two
members must be legal practitioners practising in their own right and one must be a person nominated
by the Attorney-General.

Admission occurs by way of a formal sitting of the Supreme Court. The rules goveming the admission
process are set by the Judges of the Supreme Court in accordance with Section 11 of the Legal
Practitioners Act.

Admission does not, however, necessarily permit a person to commence to practise as a legal
practitioner,

The same admission rules do not apply for persons admitted under the Mutual Recognition Act 1992.
Simitarly, persons practising in the Northern Territory under the travelling practising certificate scheme
are not be required to be admitted in the Northem Territory.

A legal practitioner, having been admitted by the Supreme Court, must obtain a practising certificate
from the Law Society Northem Territory in order to engage in regulated aspects of legal practice.

Section 22 of the Legal Practitioners Act sets out the rules that determine what type of practising
certificate must be held.

The types of practising certificate vary depending on whether a person is practising on his or her own
behalf (including in partnership), whether the person is an employed legal practitioner, whether the legal
practitioner is a barrister or whether the legal practitioner is employed to perform legal professional
activities by an organisation that does not itself have a practising certificate (eg various non-govemment
legal aid bodies). '

The various classes of practising certificates are defined in Section 6 of the Legal Practitioners Act.
Practising certificates are either “unrestricted” or restricted class 1, 2 or 3. Section 25 of the Legal
Practitioners Act governs the issue of unrestricted practising certificates.

In very broad terms a person is not entitled to the issue of an unrestricted practising certificate unless
she or he has:

(a) for at least 2 of the past 5 years, practised as a legal practitioner or articled clerk; or

10 Rule 94, Subject prerequisites in other slales are substentially similar: Vicloria: Legal Practice Acl 1996, s 332 and Rules of the Council of Legal
Education 1993, Rule 10; Westem Australia; { egal Practitioners Act 1893, s 15; Queensland: Legal Practiioners Act 1995, s 58{1)(c), per Solicflors’ Board
approval; Tasmania: Legal Profession Acl 1993, s 23, per Board of Legal Education Rules; Northern Terilory: Legal Praciitionars Act 1974, s 11, per
Admission Board approval; ACT: Legal Practitioners Act 1970, s 11.
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(b) previously held an unrestricted practising certificate.

Practising certificates are issued so as to expire on a fixed date of each year (namely 30 September).
Practising certificates are issued so as to be conditional on compliance with various obkigations - for
example, the obligation to maintain professional indemnity insurance.

The Law Society Northern Temitory may refuse to grant or renew a practising certificate for a variety of
reasons including bankruptcy, conviction on indictment, trust account defaults, default of the indemnity
rules, failure to make certain payments, because the practitioner is unfit to carry on practice due to
infirmity, injury or illness etc. The practising certificate may be suspended for similar reasons. An
appeal lies from these decisions to the Supreme Court,

Certain government lawyers (eg. Commonwealth Govemment lawyers}) are not required to have a
practising certificate.

Legal practitioners issued with practising certificates are not required to belong to the Law Society
Northermn Territory. However, they may do so without the payment of any additional fee.

Once a person has a practising certificate and is practising there are requirements to be met by some
legal practitioners concerning:

(a} trust accounts; and
(b) levies to the Fidelity Fund; and

{c) indemnity insurance.

The details of these requirements will be described later in this Report (see Parts 20, 17, 19 and 20).

Somewhat different rules apply to barnsters, to employed legal practitioners, to interstate legal
practitioners and to persons practising ‘foreign law'. These will be considered later in this paper.

13.3 ACADEMIC TRAINING AND PRACTICAL TRAINING — QUESTIONS

The issues paper sought comments on the following:

1. Do the requirements for admission as a legal practitioner restrict competition? In what ways? How
significant is any such restriction in terms of its impact on the economy?

2. What are the public benefits and the costs to the community of any such restriction? Is there
evidence avaifable as to the existence of these banefits and costs?

3. How do the benefits {if any) compare with the costs {if any) of any such restriction? Is there
eviderice available as lo the relative magnitude of these benefits and costs

4. If any such restriction does provide net public benefit, could those benefits be achieved by less
restrictive or less costly means?

5. Should the Judges of the Supreme Court maintain the role given to them in 1993 of setting the
academic and training requirements?'2 or should the legal profession have a greater formal role in
determining academic andlor training qualifications?

6. Should the main object of legal training be the acquisition of skills, rather than detailed knowledge

14529 Lagal Praciiionars Act.
112 Praviously, the requirements had been set by the Admissions Board (the members of which are selected by the Judges).
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10.

11.

12.

alone?

Given that the current system of admission permits a legal practitioners to accept instructions in any
area of law, should restrictions be placed on the lypes of matters undertaken by legal practitioners
who have not completed formal study in certain areas of practice, If so, is there a case for
amending the legisiation so that there may be selective legal training for non-lawyers wishing to self
fegaf services!’3. Put another way, should alf categories of practitioners be required to complete
the same level of practical training before admission?

Is the efficient and effective operation of the Courts/Tribunals dependent on the competence and
professional ethics of legal practitioners in respect of the conduct of matters in the Courts and
Tribunals and in respect of the documentation prepared for use in Courts and Tribunals. If so, are
the current training requirements {covering a four or five year period} necessary or might it be the
case that experience within the Court system could suffice for many of the day to day Court and
Tribunal matters?

Does the requirement that newly admitted practitioners complele a period of supervised law related
employment restrict competition, either by restricting entry into the legal profession or in any other
way? What, if any, public benefits are conferred by the restriction? How do the benefits, if any,
compare with the costs entaifed? Could similar benefits be achieved by a l