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1. THE LEGISLATION

Queendand's principd legidation regulating the desgn and condruction of dl buildings is
the Building Act 1975 and its subordinate legidation. It makes provison for the
accreditation of building certifiers, and sets sandards for dl buildings in Queendand.

The primary objectives of the Building Act 1975 and its subordinate legidaion are to
safeguard public hedth, safety and the wdfare of the community now and in the future
from building fires, sructurd failures, defective desgn and materids and the like.

Speuflcdly, the Building legidation provides a framework for:
the gpplication of the Building Code of Audtrdia;
the establishment of accrediting bodies for building certifiers;
accreditation and regulation of building certifiers.
the assessment of development applications,
building inspections and certification;
gting requirements and works (clearances, utilities etc); and
swimming pool fencing, and materid and ingtdlation sandards for floating buildings.

2. THE NEED FOR A REVIEW

In April 1995, the Commonwedth, State and Territory Governments signed a st of
agreements to implement a National Competition Policy (NCP). Under the policy, each
paticipating jurisdiction committed to implementing a series of competition reforms.
Pursuant to these agreements, each participating jurisdiction was obliged to review and,
where necessary, reform dl legidation that contained measures restricting competition.

3. SCOPE OF THE REVIEW

In addition to examining the exiging legidation, the Review took into account proposals

to improve the performance of building certification, including the recommendeations of

the Review into Building Certification in Queensland conducted by the Local Government
Association of Queendand.

The Review did not include an examination of the Building Code Augtrdia (BCA) which
is adopted under Standard Building Regulation 1993. The CoAG Committee on



Regulatory Reform (CRR) examined the need for a nationd review of the Code in 1999.
CRR noted that the process set out in the new Code was satisfactory and that the Code
was substantialy better than its predecessor. CRR aso noted that the Code dedlt with
issues that were far wider than those of competition policy and agreed that there not be a
full review of the Code, but that CRR will need to monitor the operation of the Code to
ensure that competition policies are being taken into account.

Nor did the Review examine the need for a compliance regime. A compliance regimeis
not anti-competitive provided the standards used as benchmarks are relevant, developed
in accordance with community expectations, gpplied uniformly and notin a
discriminatory way. However, “how” a compliance regime is enforced can involve
unreasonable restrictions on competition. The compliance regime established under the
Queendand building legidation is designed to ensure, within practica limits, that
buildings meet al gpplicable technical codes and standards and is not aredtriction.
However, some of the operationd elements of the regime have been identified as
potentialy anti- competitive and were examined in the Review.

4. TYPE OF ASSESSMENT

The Queendand Legidation Review Timetable® identified potentid redtrictions on
compstition in the Building Act 1975 and subordinate legidation. The Review was
undertaken as a minor review in accordance with the Queendand Government’'s Public
Benefit Test Guidelines (Queendand Treasury 1999).

The decison to undertake aminor review was based on the following considerations:
the regtrictions identified in the legidation are desgned to address public hedth and
safety issues through the gpplication of uniform building codes, not restrict
comptition;
the accreditation requirements for building certifiers do not gppear to be asignificant
impediment to market entry and are covered by Mutual Recognition legidation;
al Audrdian jurisdictions require the accreditation of building certifiersin some
form;
the complaints and disciplinary processes are open and accountable; and
athough the number of stakeholdersis potentialy large, the impact of any changesis
likely to fdl on adigtinct group in most instances.

The guiding principle for the review of legidation, as contaned in Clause 5(1) of the
Competition Principles Agreement (CPA), is tha legidation should not redtrict
competition unlessit can be demongtrated that:

(@ the benefits of the restriction to the community as awhole outweigh the codts,
and

(b) the objectives of the legidation can only be achieved by restricting competition.
S. CONDUCT OF THE REVIEW

The Review was undertaken in conjunction with the Review of the Sewerage and Water
Supply legidation. Both Reviews were undeteken by a Review Committee with the
assgance of independent Consultants. The Review Committee comprised a
representative from each of the following:

Loca Government Services, Department of Local Government and Planning — Chair;

! Queensland Government, 1996.



Building Codes Queendand, Department of Loca Government and Planning;
Queendand Building Services Authority; and
Department of Treasury.

A draft Public Benefit Test (PBT) Report was prepared by the Consultants and released
for consultation. The draft PBT Report was provided to dl Locad Governments and key
dakeholder groups/associations directly for comment. At the same time, the conduct of
the Review was advertised in the Courier Mall indicating that copies of the Consultant’s
draft Report were avalable for comment from the Department of Loca Government and
Panning and on the Depatment’s webste. Following congderation of submissons, the
Consultants prepared afind Report for the Review Committee.

6. REGULATORY FRAMEWORK

6.1  Indugry Structure

6.1.1 Building Codes Queensland

Building Codes Queendand (BCQ) (a service aea of the Depatment of Loca
Government and Planning) is respongble for developing and adminigtering gppropriate
building codes and gpprova mechanisms under the Building legidation and the Integrated
Planning Act 1997.

In addition, the Chief Executive of the Depatment of Locd Government and Planning
hears agppeds in reation to decisons made by the Queendand Building Services
Authority relating to the professiona misconduct of building certifiers.

6.1.2 Building Surveyors and Allied Professions Accreditation Board

The Building Surveyors and Allied Professons Accreditation Boad (BSAP) s
respongble for assessng the technicd skills and experience of gpplicants for accreditation
by the Building Services Authority (BSA).

6.1.3 Building Services Authority

In order to ensure building certifiers make decisons in the public interest, the legidation
provides an accreditation system for dl building cetifiers, which indudes an auditing
regime and a complaints process managed by the Building Services Authority.



6.1.4 Local Governments

Under the both the Building Act 1975 and Integrated Planning Act 1997(1PA), loca
governments are required to perform statutory functions upon which private certifiers
must rely. These functions include providing advisory and statutory functions to private
certifiers, archiving certain documents associated with a development gpplication (for
public access if required) and filing decisons of private certifiers.

6.1.5 Building Certifiers

Since 30 April 1998, the IPA has provided gpplicants with a choice of obtaining building
approvas from ether a council or an accredited private certifier. The functions of
bundlng cartifiers as st out in the building legidation include —

Assessaing and deciding development applications

Ingpecting or accepting certification on the building (or demolishing of buildings and

gructures) for compliance with the Act

Issuing certificates or statements of classification

Issuing show cause and efforcement notices for work within the jurisdiction of the

certifier.
Currently there are 373 building certifiersin Queendand (Table 6.1). The mgority of the
building certifiers have endorsement of their accreditation to operate as private sector
cetifiers

Table6.1 Number of Building Certifierslicensed by QBSA (asat June 2001)

Accreditation level Total Employed by Employed by

L ocal other entities
Government

Building Surveyor (endorsed as private 120 43 77

sector certifiers)

Building Surveyor (not endorsed as private 19 12 7

sector certifiers)

Assistant Building Surveyor (endorsed as 163 98 65

private sector certifiers)

Assistant Building Surveyor (not endorsed 45 31 14

as private sector certifiers)

Building Surveying Technician (not 26 16 10

endorsed as private sector certifiers)

Total 373 200 173

Source: QBSA (2002)

Building surveyors can certify al classes of buildings and structures, while assstant
building surveyors and building surveying technicians can only certify buildings and
sructures of specific dimensons (Table 6.2). Building surveying technicians, who are
not employed by the local government, cannot issue building gpprovas and cannot be
endorsed as private sector certifiers. They can only assst in assessing and inspecting
buildings.

Table6.2 Building Certification Roles— by Licence Category

Level Can certify Can, under supervision, assist and
inspect:

Building surveyor All classes _of buiI_di ng ar_1d _ Not applicable



structures (including residential
units and flats)

Assistant building Buildings and structuresupto 3 All classes of buildings and structures
surveyor storeys and total floor area of

no more than 2000m?.
Building surveying If employed by a L ocal If not employed by a L ocal
technician Gover nment — Buildings and Gover nment — Buildings and

structures up to 2 storeys and structures up to 2 storeys and total
total floor areaof no morethan  floor area of no more than 500m?.
500m?.

Source: LGAQ (2001)

A Departmenta survey of 14 mgor councils in June 2001 shows that private certifiers
(excluding those in Council business units) accounted for 62 per cent of dl building
approvas, with a 68 per cent share of non residentia approvals.

7. ASSESSMENT OF RESTRICTIONS
7.1  Restrictions on Competition

In undertaking the PBT, the Consultants examined redtrictions to competition in the Act
relating to:
. accreditation requirements (quaifications and experience €etc);

character test;

accreditation fees,

treatment of building surveying technicians,

charges for statutory functions;

compulsory insurance;

disciplinary processes, and

conflict of interest.

In addition, consultation undertaken by the Consultants during the PBT identified
potentiad conflicts of interet in locad governments providing building certification
savices in competition with private certifiers, while dso undertaking regulatory functions
that private certifiers rdly on. Areas where a conflict of interest can arise include the
setting of fees and charges, the quaity and timeliness of advisory and Satutory services
provided to private cetifiers, and the way in which some councils have interpreted the
legidation. The conflicts of interest were identified, dong with other maiters, as having
an impact on competition in instances where such conflicts caused loca governments to
compete with private sector cetifiers in a noncompetitively neutrd manner.  The
potentia for this to occur was identified by the LGAQ in its recent review of building
certification.



7.2  Competitive Neutrality of Local Gover nment
Current arrangements

Under current arangements, those locad governments which  voluntarily  adopt
competitive neutrdity principles for ther certification activities by implementing the
Code of Compstitive Conduct under Chapter 9 of the Local Government Act 1993, are
required to establish a complaints process. Such a complaints process includes an initid
condderation of the complant by the busness unit followed by an investigation of the
complaint by a suitably trained referee gppointed by the local government. The referee's
findings are provided to the locd government which must then decide how to respond.
There is no legd requirement for the loca government to teke action to address a
competitive neutraity breech or avenue of agpped. There is no complaints mechanism
where loca governments eect not to implement the Code of Competitive Conduct.

PBT Report Recommendation

To address the concerns rased about locd governments not gpplying competitive
neutrdity principles when competing with private sector certifiers, the Consultants
concluded in their PBT report that there are two basic options:

1. Rean the exiging arangements where both loca government and private sector
cetifiers can provide cetification services but with enhancements in terms of
monitoring private certification work and in addressng conflict of interest and
competitive neutrality issuesfor locad governments; or

2.  Allow only private sector cetifiers to provide certification services, except in
remote regions where locd governments would be able to continue to provide these
sarvices, and with enhancements in terms of monitoring privete certification work.

The Consultants concluded that the first option could be judtified if it was consdered that
effective arangements could be developed to address the conflict of interest and
competitive neutrdity issues and if it was conddered that it was essentid to provide the
community with the ability to choose between a public cetifier and a private sector
cetifier.  Specificaly, the Consultats consdered that in order to more effectively ded
with this problem, the following arrangements would need to apply:

(& Improved guiddines on how to ensure compliance by Locd Governments with full
cod pricing and compstitive neutrdity principles in relation to building certification
and related statutory services,

(b) Private sector certifiers to have access to an independent and effective complaints
mechaniam in reaion to full cost pricing and competitive neutrdity issues, and

(c0 Powers of an independent reviewer or Smilar means to ensure the full cost pricing
and competitive neutrdity issues are effectively resolved.

Alternatively, the Consultants concluded that the second option could be judified if it was
consdered that it would not be possible to develop effective arrangements to address the
conflict of interex and competitive neutrdity issues and if it was conddered tha the
licensng and monitoring arangements for private sector certifiers would provide the
public with adequate protection.



Review Committee Recommendation

After examining the issues raised by the Consultant in the PBT Report and making an
asessment of the likdy impacts of the two options outlined by the Consultant, the
Review Committee recommends the first option for the following reasons.

The second option (private sector certifiers only) has the potential to reduce the choice
avalable to consumers in the provison of building cetification services. In deciding
which locd governments should be permitted to provide certification services and those
which should be excluded, the State Government would be asked to make a judgement of
the number of private sector certifiers likely to operate in each council area and whether
that would be sufficient to ensure an adequate level of competition (however that could be
measured). Such a judgement by the Government would be further complicated by the
need to ensure that competitive certification services are avalable for dl types of
development likdy to occur in each council area, now and in the future. It is not clear
that this is an gppropriate task for the State Government or whether it has the appropriate
Kills to undertake such a task.  Further, the number of loca governments involved is
likely to be greater than an initid consderation would suggest. Experience in relation to
the provison of other services to rurd areas suggeds that it is more than just “remote’
councils where private sector certifiers may not have an incentive to provide compstitive
services or any services at all.

The second option fals to recognise the mgor gans that have been achieved in the
delivery of certification services under the current mix of private and public providers.
This does not mean that there are not dgnificant issues in rdaion to competitive
neutrality that need to be addressed, but these need to be put in perspective. A survey of
14 magor councils in June 2001 found that there has been a the high degree of market
penetration (over 60%) by private sector certifiers in the three years since building
sarvices have been opened to competition. Nevertheless, the survey dso indicated that
38% of gpplicantsin those areas il preferred to seek gpprovas from loca governments.

Given the above, the Review Committee consders that the Consultants have overstated
the level of the competitive neutrdity problem, based as it is on anecdotad evidence
provided largely by some private sector certifiers. As indicated above, this does not mean
that there are no issues to be addressed. The question is whether the leve of the problem
is suffident in dl councl areas to warrant abandoning the current arrangements atogether
and moving to a private sector only modd. The Review Committee believes this is not
the case and that it is possble to put in place effective arangements to address the
conflict of interest and competitive neutrdity issues.

The Consultants have indicated that such arrangements should include:

(& improved guiddines on how to ensure compliance with competitive neutrdity
principles,

(b) accessto an independent and effective complaints mechanism;, and

(©) an independent reviewer or Smilar means to ensure the competitive neutrdity issues
are effectively resolved.

The Depatment of Locd Government and Planning dready publishes comprehensive
guiddines to assst locd governments in the gpplication of full cogt pricing to locd
government busnesses which adopt competitive neutrdity principles  The Review
Committee recommends that the Depatment examine these guiddines in consultation
with locad governments and representatives of private certifiers with a view to amending



or enhancing them as required to meet the specific needs of loca government certification
activities The guiddines should dso address auiteble arrangements for the range of Sze
and operationa arrangements of Loca Governments in Queendand.

As outlined @bove, under current arrangements, there is generdly no avenue for apped
independent of locd government in redion to councils smdler busness activities
However, in the case of complaints agang councils “Roads Business Activities’, apped
to the Queendand Competition Authority (QCA) is posshle. A locd government aso
has the option of gppoainting the QCA as its referee. The gppeal and reference to the QCA
is in recognition of the fact that, by definition, a council’s roads business activity will
dways be competing directly with other government and/or private sector road
construction and maintenance businesses.

The Review Committee agrees with the need for an independent complaints mechanism
and congiders that the best option is to adopt a mechaniam smilar to that which goplies
for roads busness activities under the Local Government Act 1993. However, there
should be a daged implementation to enadble the Government to develop the enhanced
competitive neutraity guiddines recommended above and for Loca Governments to put
in place competitivdly neutrd arrangements. In addition, consderation should be given as
to what would be an appropriate threshold for the complaints mechanism to be applicable.

However, the Review Committee does not support the establishment of an independent
reviewer or dmilar means to ensure the competitive neutrdity issues ae effectivey
resolved. There is no precedent for such a body in terms of enforcing the outcome of
competitive neutrdity complaints, nor is such a requirement included in the rdevat
provisons of the Competition Principles Agreement.

7.3 Accreditation
Current arrangements

Only accredited building certifiers can peform building certification and other specified
building-related functions. The legidation provides for three accreditation levels and
reserves certain areas of practice to some levels. Accreditation includes a requirement to
meet educationd and experience criteria The Building Surveyors and Allied
Accreditation Board (BSAP) assess the digibility of building certifiers for accreditation
by the BSA. As pat of mantaning ther accreditetion building certifiers must aso
complete compulsory professona development.

PBT Report Recommendation

The PBT report acknowledges the current educational and experience requirements for
accrediting building certifiers seem reasonable. However, the report recommends building
cetifiers should be free to choose the nature and extent of continuing professond
development that isin their best interest.

In addition, the report recommends BSAP should not have sole discretion to determine
accreditation requirements.

The PBT Report aso examined a proposa for additional planning competencies to be
required for those building certifiers who issue building gpprovas. This proposad was
developed to address concerns identified in the review of building certification about
indances of noncompliance by private sector certifiers with  planning scheme



requirements. The PBT Report concluded the requirement for building certifiers to
possess gppropriste planning competencies may provide a dgnificant public  benefit.
However, effective competition would be condrained unless the competitive neutraity
problems within Local Governments are effectively addressed.

The Report aso identified there may be scope to adopt an approach that has smilar
benefits but is less redrictive in its impact on competition (eg. requirements on Loca
Governments to clarify ther planning requirements and make them more accessble).
While al locd governments are required to introduce new IPA schemes by March 2003,
examination of these schemes prepared to date indicate the levd of complexity will
persst and interpretation of schemes will continue to be a problem.

The PBT Report concluded that further consultation and investigation are needed to
edablish whether an additiona planning competency for building certifiers would provide
apublic benefit.

Review Committee Recommendation

The Review Committee does not agree that the accreditation syssem done would provide
adequate and effective means of compeling building certifiers to undertake continuing
professonad development. Building legidaion is subject to congtant revison. The
absence of amandatory CPD requirement will increase pressure on the auditing sysem.

However, the Review Committee believes the CPD scheme should be better focused at
addressing inadequacies in the competencies of the building certifier professon. The
Review Committee recommends the Building Act should require the chief executive of
the Depatment of Locad Government and Planning to approve appropriate CPD schemes
that address the inadequacies in the competencies of the building certifier profession.

The Audrdian Building Codes Boad (ABCB), which is edablished by an
intergovernmental agreement  between the  Commonwedth, State and Territories to
develop nationd building dandards, has recently completed a review of the naiond
accreditation framework for building certifie's. The Review Committee recommends the
Building Act should require BSAP, in determining accreditation requirements for building
certifiers, to comply with the nationd accreditation framework produced by the ABCB.
This will address concerns about the discretion of BSAP in determining accreditation
requirements for building certifiers.

Concerning the proposal for an additiond planning competency, private cetifiers issuing
building gpprovas that do not comply with town planning requirements are the primary
source of complaint by councils.

The PBT Report identified that the number of complaints registered by the BSA agangt
building cetifiers is amdl in reation to the number of building gpprovas that have been
issued. However, the Review Committee believes the number of registered complaints
understates the extent of non compliance with the legidation by private certifiers.
Investigations by the Depatment of Locd Government and Panning confirm the
ignorance and negligence of a smdl number of private certifiers, poor advice provided by
some councils and the complexity of planning schemes to be the mgor contributing
factors.

The problem highlights difficulties in the current legidation, as cetifie's ae not
accountable to locd communities As a private cetifier is dlowed to issue a building
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permit dlowing work to proceed, this is effectively certifying thet dl other planning
requirements have been met. The legidation assumes that planning requirements would
be easy to interpret but this has not been the case, with many planning schemes requiring
complex legd interpretation.

As locd government is accountable to the community for mantaining loca planning
dandards the Review Committee believes loca government should participate in
accrediting and auditing those cetifiers who are required to ensure planning scheme
requirements are met, provided competitive neutrdity issues are addressed. This will
incresse  the accountability of private certifiers back to locd government and the
community.

It is not feasble for each council to accredit private certifiers to operate in ther area
Therefore, the Review Committee supports a two level scheme administered by the BSA
with loca government participation.

All building certifiers would be accredited by the BSA as is currently the case. The BSA
would assess their technicd competency and if accredited, these cetifiers would be
dlowed to assess but not goprove building plans for compliance with the building
regulations. However, to issue approvas, a higher levd of accreditation from the BSA
would be required to ensure the certifier has the necessary planning and regulatory skills.
Alternatively, building certifiers accredited a the base level could issue an approva upon
ganing goprova by the rdevant council of the planning aspects of an gpplication. The
Review Committee recommends that the Department of Locd Government and Planning,
in conaultation with BSA, the LGAQ and private certifier representatives establish the
necessary planning competencies for the additiona accreditation.

7.4  Character Test
Current arrangements

In order to be accredited as a building certifier an applicant must pass a“fit and proper
person” test. In deciding whether the applicant is afit and proper person to be accredited
asabundlng certifier, the BSA may consder:
dedlings in which the applicant has been involved and the standard of honesty and
integrity demondrated in the dedlings; and
any failure by the gpplicant to carry out statutory obligations and the reasons for the
falure, and
any other matter the BSA considers appropriate.

PBT Report Recommendation

A requirement that applicants must pass a subjective test as to their good character has the
potentid to exclude pesons from practisng despite posessng the necessay
qudifications. The PBT report acknowledges the requirement for a building certifier to
pass a “fit and proper person” character test results in a benefit to the public and should
therefore remain pat of the legidation. However, the report recommends the legidation
needs to be more objective and not alow broad discretion by the BSA.

Review Committee Recommendation
The Review Committee supports the recommendation the legidation needs to be more
objective and not alow broad discretion by the BSA.
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75 Accreditation Fees
Current arrangements

The accreditation fees levied on building certifiers provide the necessary resources to
undertake random audits and investigate complaints. The accreditation fee prescribed in
the Building Regulation 1991 is $500 per annum, with a once only $100 administration
charge for the initid assessment and gpprova of a building certifier gpplicant. The way in
which accreditation fees are sat could conditute a redriction on entry especidly for smdl
operators.

PBT Report Recommendation

The PBT report acknowledges that while the accreditation fees appear high redive to
other professions, unless they are clearly exorbitant, they will not be a mgor redtriction on
competition. The man issues relae to the manner in which Locd Governments
implement arangements to ensure that they comply with competitive neutrdity with
respect to their commercid certification services.

The PBT report dso advocates the BSA increase the frequency and scope of audits of
building cetifiers induding audits of compliance with planning agpprovas and codes. If
the BSA is to increase its activities to the extent necessary to ensure community standards
are not compromised, the cost of operating the accreditation system will increase.

The PBT report identified there would be a public benefit that would judtify levying
accreditation fees, fines and audit fees to adequatedly cover monitoring costs of
catification sarvices. The specific options for additiond BSA funding include raising the
current annual accreditation fee, imposng an additiond fee for private sector cetifiers
(recognising that they are the main focus of BSA audits); imposng a percentage levy on
building work, or imposng an audit fee commensurate with the number of building
goplications assessed by each entity, supplemented by a discount and pendty sysem. The
Report concludes the best option for covering the costs of monitoring would be one where
the fee was as closdy related as possble to the income generated by the certifier in
undertaking the certification work, with discounts to reward good peformance and
pendlties for poor performance.

Review Committee Recommendation

The Review Committee recommends that the enhanced competitive neutrdity guiddines
recommended above should address the manner in which loca governments implement
arangements to account for the accreditation fees of their building cetifiers as
competitive neutrdity adjusments. This will ensure that they comply with competitive
neutrality with respect to their commercid certification services.

The Review Committee supports increesing the frequency and scope of audits of building
cetifiers, including audits of compliance with planning approvals and codes. The role of
the BSA in auditing the work of cetifiers is crucid to the smooth and effective operation
of the whole system. At present, the risks for certifiers are reatively low due to the low
frequency of audits and the difficulty in gpplying appropriate pendties quickly.

In respect of providing adequate funding to operate the accreditation system, the Review
Committee agrees the best option for covering the costs of monitoring would be one
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where the fee was as closdly related as possible to the income generated by the certifier in
underteking the certification work, with discounts to reward good performance and

pendlties for poor performance.
7.6  Building Surveying Technicians
Current arrangements

The Sandard Building Regulation 1993 reserves ceatan areas of practice to building
certifiers depending on their level of accreditation and whether they are employed by a
locd government or not. Building certifiers accredited a the levd of building surveying
technicians employed by Locd Governments can approve building work of the most
common Szes of buildings. Ther privete sector counterparts cannot approve any building
work. They can only assst in assessing and ingpecting building work.
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PBT Report Recommendation

The PBT report dates these arangements are a breach of competitive neutrality.
However, the PBT report conduded dlowing only building surveying technicians
employed by remote and smdl councils to approve building work could be judtified.
Otherwise, building surveying technicians must only asSgt in assessng and ingpecting
building work irrespective of who they work for.

Review Committee Recommendation

The prescribed qudifications for accreditetion as a privae cetifier ental having
appropriate education and experience, sufficient to be accredited at the level of bulding
urveyor or assdant building surveyor with the Building Surveyors and  Allied
Professons Accreditation Board (BSAP). These requirements are intended to prevent
inexperienced certifiers from entering private practice. The current BSAP rules for
accreditation as a building surveyor technician do not require the gpplicant to have any
regulatory experience. It is therefore unacceptable for dl building surveyor technicians to
be digible to practise as private certifiers.,

A recently completed review of the naiond accreditation framework for building
cettifiers undertaken by the Audrdian Building Codes Board (ABCB) dso decided
agang dlowing building surveyor technicians to be digible to prectice as privae
cetifiers. The ABCB framework only dlows for building surveyor technicians to be
employed by councils. The purpose of this was to ensure remote and smdl communities
would be served by council gaff with some building surveying expertise but supported by
the regulatory expertise of the whole council.

The Review Committee supports dlowing only building surveying technicians employed
by remote and smdl councils to approve building work. Otherwise, building surveying
technicians mugt only asss in assessing and ingpecting building work irrespective of who
they work for.

7.7  Feesfor Statutory Functions

Current arrangements

Under the Building Act Acts, local governments are required to perform statutory
functions upon which private certifiers must rey. These functions include providing
informetion to private certifiers, archiving certain documents associated with a
development gpplication (for public access if required) and filing decisons of private
certifiers. The performance of these statutory functionsis a public service that should be
provided by councils a areasonable charge. Thisview isreflected in the Building Act,
which states councils may charge for services, aslong asthe chargeis reasonable.

These provisons have the potentia to restrict competition by conferring a disbenefit by
adding to the costs faced by only one section of the market (ie private certifiers).
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PBT Report Recommendation

The PBT report identifies the main issue regarding fees for statutory functions is the need
for locd governments to achieve competitive neutrdity in ther charges Any advantage
enjoyed by local government certifiers should be reduced to the extent that equivaents for
such Council charges are reflected in ther charges to dients for commercid services as
competitive neutrdity adjustments.

In addition, the PBT report recommends councils should be responsble for ensuring
development in their area is consgtent with the planning scheme. This raises the issue of
how such a function should be funded. Currently there is no specific fee that Councils can
charge for ensuring that there is compliance with their planning requirements.  The funds
come out of rates or any excess from other statutory charges.

Given concerns about accountability and trangparency, the PBT Report recommends there
be a separate fee to cover the codts of auditing to ensure compliance with planning
requirements. In addition the report recommends any additiond Satutory charges should
not be introduced until improved arangements are implemented to address conflict of
interest and competitive neutrality problems associated with Councils.

Review Committee Recommendation

The Review Committee recommends the enhanced competitive neutrdity guiddines
address the need for locd government to achieve compstitive neutrdity in their fees for
datutory functions. In particular, the guiddines should identify any advantage enjoyed by
loca government certifiers should be reduced to the extent that equivalents for such
Council charges are reflected in their charges to dients for commercia services as
comptitive neutrdity adjustments.

While the cost of Locad Government undertaking planning audits of building gpprovas
could be covered by its rates as a community service obligation, there is dso an equaly
vaid argument that the building applicant should cover these costs. Therefore, where a
private certifier gpproves development, the Review Committee bedieve it would be
reasonable for Local Government to recover auditing costs.

7.8  Compulsory Insurance
Current arrangements

Private building certifiers are required to have a minimum leve of professond indemnity
insurance. While providing consumer protection, compulsory insurance requirements can
have the effect of redricting access to the professon or occupation, thus reducing
competition and increasing prices. To the extent that operators cannot obtain insurance at
a price they can afford to pay, they are effectively excluded from the market. Insurers
may thereby take on the role of de facto regulators of standards, since they will ultimatey
determine who is and is not able to practice. The cost of insurance of itsdf may increase
the cost of providing the service. To the extent that premiums do not fully reflect clams
experience, the effect is for practitioners with better performance and ther clients to
subgsidise the practices of poorer practitioners.

PBT Report Recommendation
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Raher than specifying a compulsory requirement for professona indemnity insurance
the PBT report examined whether building certifiers should be required to advise
homeowners and builders whether they have professond indemnity insurance and the
nature and extent of the cover. However, until an effective accreditation sysem is
operating the PBT report concluded the requirement for compulsory professond
indemnity insurance should be retained.

Review Committee Recommendation

The Review Committee believes rdiance on the auditing sysem to diminae dl fault by
building certifiers is not practicd. The $1million minimum Professond Indemnity cover
required by the Standard Building Regulation 1993 is to ensure home owners are
adequately covered for the negligence and incompetence of building certifiers. It is
expected that the development industry would be astute enough to handle such matters but
home buyers would not have sufficient knowledge to satisfactorily ded with this metter.

7.9  Discplinary Processes
Current arrangements

The Building Act provides for the accrediting body to investigate complaints against
building certifiers and decide whether or not the building certifier is guilty of professona
misconduct. If found guilty, the pendties range from no further action, reprimand,
imposition of conditions, compulsory education courses, suspension of accreditation
through to cancdlation of accreditation. A building certifier may apped to the chief
executive if dissatisfied with the accrediting body’ s decision, and then to the Planning and
Environment Court if dissatisfied with the chief executive' s decision.

PBT Report Recommendation

The PBT report identified severa issues with the current disciplinary processes for
building cetifiers induding ensuring naurd judice, daity in the definition of
professonal misconduct, ingppropriate pendties for minor and maor offences and
overlgoping responghilities  in invedigaing complaints. The PBT  report  dso
acknowledges the LGAQ review made severa usgful recommendations that would
improve disciplinary processes.

Review Committee Recommendation

The private certification sysem relies on accreditetion, auditing, and complaints handling
by the BSA to mantan the peformance of privae certifiers. If the auditing and
complaint management sysem were not effective, the levd of noncompliance would
increase, as would public dissatisfaction. The Review Committee recommends the
Building Act 1975 be amended as follows to improve the disciplinary processes for
building certifiers

The code of conduct regulating the behaviour of building certifiers will now be
goproved by the chief executive of the Depatment of Locd Government and
Panning. This will aso dlow the depatment to respond to emerging professiond
practice issues more effectively.
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To minimise the number of disputes that proceed to a forma complaint, it is proposed
to give the BSA the adility to require mediation independent of the BSA to be
undertaken before the BSA will investigate a complaint.

The definition of ‘professona misconduct’” will be amended to creste a category of
‘unsatisfactory conduct’” for minor offences and leave more serious misconduct as
‘professond misconduct’. This will address criticiams the current complaint system is
too rigid with no cdear didinction between offences for basc adminidraive mistakes
and offences that are serious technical breaches. An appropriate range of pendties for
each category will be provided.

To enable the BSA to address poor standards of professona practice, the disciplinary
action that may be taken agang a building certifier will be expanded. This will
include developing a sysem of demerit points and on the spot fines, for unsatisfactory
conduct (i.e minor adminidrative offences and mistakes). Pendties will incresse for
continued unsatisfactory conduct leading to an offence of professiona misconduct.

The powers currently hed by the BSA to determine the guilt, and appropriate
discipline, of a building cetifier for a charge of professond misconduct will be
transferred to the Queendand Building Tribund established under the Queensland
Building Tribunal Act 2000. This will address concerns the BSA undertakes the roles
of both prosecutor and judge in a disciplinary matter. However, responsbility for
determining the quilt and appropriate pendty for a lesser charge of unsaisfactory
conduct will remain the respongbility of the BSA. Apped of the BSA decisons on
the lesser charge will be to the Queendand Building Tribund.

As councils are respongble for mantaining the integrity of ther planning schemes,
Councils should be responsble for auditing the planning aspects of private certifiers
works and laying disciplinary charges againg building certifiers in the Tribund. The
advantage of this proposa is tha it increases the accountability of private certifiers
back to locd government and the community, who have the primary interes in
ensuring planning standards are upheld.

7.10 Conflict of Interest

Current arrangements

All

building certifiers are prohibited from engaging in building certifying functions that

could involve a conflict of interest. Building certifiers are deemed to have a conflict of
interest if they have direct or indirect pecuniary interest in the building or structure, or for

buil

ding work:

they carry out the work or are employed by the owner or person who carries out the
work;

are engaged to carry out other functions (other than giving regulatory advice) by the
owner or person who carries out the work; or

have adirect or indirect pecuniary interest in the building work or in an entity carrying
out the building work.

PBT Report Recommendation

The PBT report acknowledges conflict of interest is a mgor issue and that there is a need

for

goecid regulatory arangements. It finds the exiing regulatory provisons ae
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adequate. The current legidation deters private certifiers from accepting a benefit as a
revard to act in contravention of the Act through the accreditation sysem and by
providing a pendty of 165 pendty units for matters such as acting outside their scope of
powers. The PBT report aso agrees with the recommendations in the LGAQ report
cdling for greater community awareness to improve consumer knowledge.

Review Committee Recommendation

Owner awareness is a criticd accountability mechanism in ensuring both builders and
certifiers perform adequately. An owner should clarify, and be satisfied with, who will be
issuing development approvad for their building work before signing a contract with a
building contractor.

However, builders generdly choose to engege private certifiers without the knowledge of
and consent of the owner. Mogt mgor building companies have entered into contractua
arangements with private certifiers to provide services. Councils advise that in domestic
gtuations, owners generdly believe the building work is to be gpproved by the council.

A requirement to only dlow owners to engage cetifiers is not favoured. It is unlikely in
may indances home buyers will engage a cetifier other than recommended by a building
contractor. In addition, in the case of house and land packages, the owner is the developer
or building contractor. Ingtead, the Review Committee recommends building certifiers
should be required to advise an owner who is doing the certification work for their
building and who is responsible for mistakes and how these are addressed.

There aso appears to be some confusion as to the respective role of private certifiers and
builders. The purpose of a private certifier ingoecting work is to decide if the congtruction
gengdly meegts minimum hedth and safety sandards required by the Building Act.
However, the primary responghbility for compliance with the Act rests with the builder.
Workmanship issues are dso the sole respongbility of the builder. The Department of
Locd Government and Planning is currently preparing a brochure, which clearly outlines
therole of the certifier in thisregard.

In addition, where builders engage cetifiers, the owner is unlikely to receive gpprova
documents until after the contract is completed as these documents are forwarded to the
builder. To address this the Review Committee recommends building certifiers be
required to provide copies of building approvas and inspection certificates directly to the
owner.
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Summary of Review Committee Recommendations

. The Depatment of Locad Government and Planning amend or enhance exising
compditive neutrdity guiddines to meet the specific needs of locad government
building certification activities The guideines should address suitable arrangements
for the range of Sze and operaiond arangements of Locd Governments in
Queendand.

. The Local Government Act 1993 be amended to dlow competitive neutrdity
complaints concerning local government building certification busnesses and the
performance of datutory building functions to be provided for in the same manner as
complaints concerning the roads business activities of loca governments.

However, there should be a staged implementation to enable the Government to
develop the enhanced competitive neutrdity guidelines recommended above and for
Locd Governments to put in place competitively neutrd arangements. In addition,
consderation should be given as to what would be an appropriate threshold for the
complaints mechanism to be applicable.

. The edablishment of an independent reviewer or Smila means to emsure the
competitive neutrdity issues are effectively resolved is not supported. There is no
precedent for such a body in terms of enforcing the outcome of competitive neutrdity
complaints, nor is such a reguirement included in the reevant provisons of the
Competition Principles Agreement.

. The Building Act should require the chief executive of the Depatment of Loca
Government and Panning to approve appropriate  continuing  professond
devdlopment schemes that address the inadequacies in the competencies of the
building cetifier professon. The Review Committee does not agree that the
accreditation system aone would provide adequate and effective means of compelling
building certifiers to undertake continuing professona developmentt.

. The Buldng Act should require the Bulding Surveyors and Allied Professons
Accreditation Board (BSAP), in determining accreditation requirements for building
cetifiers, to comply with the national accreditation framework produced by the
Audrdian Building Codes Board. This will address concerns about the discretion of
BSAP in determining accreditation requirements for building certifiers.

. The Building Act should require an additiona planning competency for building
certifiers who issue building gpprovas. Consultation should be undertaken with
stakehol ders to determine the gppropriate planning competencies when developing the
Regulaion.

. The compditive neutrdity guiddines should address the manner in which loca
governments implement  arrangements to account for the accreditation fees of ther
building certifiers as competitive neutraity adjusments.

. The BSA should increase the frequency and scope of audits of building certifiers,
including audits of compliance with planning gpprovads and codes. At present, the
riks for cetifiers are relaively low due to the low frequency of audits and the
difficulty in goplying gppropriate pendties quickly.
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10.

11.

12.

13.

14.

15.

The best option for providing adequate funding to operate the accreditation system
would be one where the fee was as closaly related as possible to the income generated
by the certifier in undertaking the certification work, with discounts to reward good
performance and penalties for poor performance.

Only building surveying technicdans employed by remote and smdl councls should
be dlowed to approve building work. Otherwise, building surveying technicans must
only assig in aseesdng and inspecting building work irrespective of who they work
for.

The compstitive neutrdity guiddines address the need for locd government to
achieve compdtitive neutrdity in ther fees for sautory functions In paticular, the
guiddines should identify any advantage enjoyed by locd government certifiers
should be reduced to the extent that equivaents for such Council charges are reflected
in ther charges to dients for commercid services as competitive neutraity
adjustments.

Locd Governments should be able to recover auditing costs where a private certifier
gpproves development.

Until an effective accreditetion system is operating the requirement for compulsory
professond indemnity insurance should be retained.

Building certifiers should be required to advise an owner who is doing the
cetification work for ther building and who is responsble for mistekes and how
these are addressed. In addition, building certifiers should be required to provide
copies of building approvals and ingpection certificates directly to the owner.

The Building Act 1975 should be amended as follows to improve the disciplinary
processes for building certifiers.

The code of conduct regulating the behaviour of building certifiers will now be
goproved by the chief executive of the Depatment of Loca Government and
Panning. This will dso dlow the department to respond to emerging professiona
practice issues more effectively.

To minimise the number of disputes that proceed to a forma complaint, the BSA
be given the discretion to require mediation independent of the BSA to be
undertaken before the BSA will investigate a complaint.

The definition of ‘professona misconduct’ be amended to create a category of
‘unsatisfactory conduct’” for minor offences and leave more serious misconduct as
‘professond  misconduct’. This will address criticisms the current complaint
sytem is too rigid with no dear didinction between offences for basc
adminigrative mistakes and offences that are serious technical bresches An
gppropriate range of pendties for each category will be provided.

The disciplinary action that may be taken againg a building certifier be expanded
to enable the BSA to address poor standards of professona practice. This would
include developing a system of demerit points and on the spot fines for
unsatisfactory conduct (i.e. minor adminigrative offences and mistakes). Pendties
would increase for continued unsatisfactory conduct leading to an offence of
professiona misconduct.
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The powers currently held by the BSA to determine the guilt, and appropriate
discipline, of a building certifier for a charge of professond misconduct should be
transferred to the Queendand Building Tribunad established under the Queensland
Building Tribunal Act 2000. However, responghility for determining the guilt and
gppropriate pendty for a lesser charge of unsatisfactory conduct should reman the
responsibility of the BSA. Apped of the BSA decisons on the lesser charge will
be to the Queendand Building Tribundl.

As councils ae regpongble for mantaning the integrity of their planning
schemes, Councils should be responsble for auditing the plaming aspects of
private cetifiers works and laying disciplinary charges agangt building certifiers
in the Tribund. The advantage of this proposd is that it incresses the
accountability of private certifiers back to loca government and the community,
who have the primary interest in ensuring planning standards are upheld.
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