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PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

PREFACE

This report has been prepared by Economic Insights for the Queendand
Department of Loca Government and Planning. Economic Insights is an
independent, Brisbane-based firm of economic consultants.

Please note this report contains the findings of Economic Insights and not the
Queendand Government.

The report presents the findings of a public benefit test of certain restrictions to
competition contained in the Queendand Building Act 1975 and its subordinate
legidation.

A draft report was made available for public consultation by the Department of
Local Government and Planning to inform interested parties of the public benefit
test and to seek comment on the preliminary findings in the draft report. This fina
report takes account of views presented in submissions and from further
consultation with key stakeholders in the period since the draft report was
released.
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OVERVIEW

Thisis a Public Benefit
Test (PBT) of the

building legislation

In places we have
presented a preference
for certain options and
recommendations,
however, we note that
thereis scopeto takea

different view

Thelegidationis
focused on improving
and safeguarding
public health, safety

and amenity

Building Codes
Queendandis
responsible for
developing and
administering
appropriate building
codes and approval

mechanisms

Local Governments
have responsibility for
town planning issues.
They also provide
commercial
certification servicesin
competition with
private sector certifiers
and regulate planning
aspects of those

certification services

Economic Insights has been engaged by the Department of Queensand Local
Government and Planning to undertake a Public Benefit Test (PBT) of certain
restrictions to competition in the Queendand Building Act 1975 and its
subordinate legidation. The PBT is to examine the costs and benefits of the
regtrictions to competition and aternative means of meeting the objectives of the
legidation.

The approach that has been adopted is based on the application of appropriate
economic and governance principles, consultation with key stakeholders and
identification and quditative assessment of features of the legidation. A
preliminary draft report was made publicly available to help ensure transparency
in the process and to fecilitate the provision of key relevant information required
to inform the PBT.

As this PBT is a minor review and quaitative in nature we are not able to
definitively resolve dl issues and definitively determine the best options. In
places we have presented a preference for certain options and recommendations,
however, we note that there is scope to take a different view.

The objectives of the Building Legidation are to improve and safeguard public
hedlth, safety and amenity in the design, construction and use of buildings.

Building Codes Queendand, a service area of the Department of Loca
Government and Planning, is responsble for developing and administering
gppropriate  building codes and approva mechanisms under the Building
legidation and Integrated Planning Act 1997. The Building Services Authority
has responsbility for accrediting building certifiers and for maintaining proper
standards of professond practice, including the monitoring of building certifiers.
The Chief Executive of the Department of Loca Government and Planning hears
gppeds in relation to decisons made by the Building Services Authority relating
to professional misconduct of building certifiers.

Both Locad Governments and private sector certifiers offer commercial
certification services while Loca Governments aso have some regulatory
responsibilities in relation 1 certification services. In particular they are able to
audit private sector certifiers work for compliance with town planning
requirements.

There are 373 building certifiers in Queendand. They can work independently or
for Local Governments. They are required to assess and approve devel opment
gpplications for building work, and inspect work for compliance with the
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The restrictions to
competition relate to:
accreditation, a
character test,
accreditation fees,
treatment of building
surveying technicians,
charges for statutory
functions, compulsory
insurance, disciplinary
processes and conflict
of interest

Some form of licensing
islikely to bean
efficient mechanismto
deal with the
information and public

safety issues

legidation. Private certifiers are aso required to refer certain aspects of building
proposals to Loca Government for advice and approval.

The restrictions to competition examined by the PBT relate to %

0 Accreditation. Building certifiers must be accredited at a particular level,
depending on their quaifications and experience. There are also compulsory
requirements for continuing professional development.

O A character test. Building certifiers must pass a “fit and proper person” test.

O Accreditation fees. The application fee is $100 and the annua fee is $500.
The requirement for continuing professional development involves other fees,
raising the total compulsory cost of accreditation.

O Treatment of building surveying technicians. Building surveying technicians
employed by Local Governments can approve building work of the most
common sizes of buildings. Their private sector counterparts cannot approve
any building work. They can only assist in assessing and inspecting building
work.

0 Charges for statutory functions. Local Governments can charge fees for
various satutory functions, including providing information to private sector
certifiers and processing documentation received from private sector
certifiers.

0 Compulsory insurance. Private sector certifiers are required to have
minimum professona indemnity insurance of $1 million.

0 Disciplinary processes. The Building Services Authority can investigate
complaints about certifiers and take disciplinary action.

o Conflict of interest. Building certifiers are not adlowed to carry out their
functionsif there is a conflict of interest.

There is a clear rationale for at least some regulaion of building certification
work. There are information problems in the market that would prevent buyers
from making sound decisions in the absence of some form of government
intervention. In addition, there are third party effects that mean the decisions of
one party can adversaly affect another, third party, and there is a clear rationale for
government intervention to protect these third parties.

Information problems, public safety concerns and third party effects and the
efficiency of some form of licensing in dealing with these effects are considered to
provide a strong rationae for some form of licensng for building certification
services.

If a decison is made that some forma licensing and monitoring of the work of
building certifiers is required, there are important decisions to be made about
which government entities should be responsible for such functions. It is
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Many of the problems
with the current
arrangements relate to
defining appropriate
roles of the various
public and private

entities involved

Private sector certifiers
have identified
competitive neutrality
asa key issue

Local Governments
may be reluctant to
identify errorsin the
work of their own

certifiers

Akeyissueisthe
responsibility for
defective work

considered best if policy, regulatory and commercia functions are effectively
separated.

It is dso considered that many of the potential conflicts of interest, competitive
neutrality issues and inefficiencies that arise with the current arrangements relate
to defining appropriate roles and ensuring effective accountability of the various
public and private entities involved.

Private sector certifiers consulted for the PBT identified areas where a conflict of
interest can arise. These include the setting of fees for regulatory functions, the
qudity of advisory and satutory services provided by councils to private
certifiers, and the way in which some councils have interpreted the legidation with
the single purpose of frustrating private certifiers.

Submissions made by Councils rejected many of the claims made by private sector
certifiers.  However, we consider that overdl there is sufficient information
available to confirm that there are important competitive neutrality issues that
have not been effectively addressed by a significant number of Councils including
some larger Councils.

A competitive neutrality issue also arises because a Local Government may be
reluctant to identify errors in the work of their own building certifiers as this could
expose a council to a claim for costs. However, it was aso claimed that private
sector certifiers may also overlook minor defects by builders in order to keep their
business. This is one reason for having the conflict of interest provision in the
legidation. It aso highlights the need to have an effective audit and enforcement
mechanism in relation to the work of all building certifiers.

There is dso an important design weakness in the regulatory regime relating to the
responsibility for defective work. The legidation places the onus on a building
owner for correcting any defective work undertaken by a building certifier. The
Building Services Authority has advised that owners are able to make a claim
againgt a building certifier or a builder for defective work or seek to have these
parties correct any defective work.

It is even possible that some Loca Governments may have an incentive to
overlook any errors arisng from their own work. In the event that a building
owner separately identifies an error in the work of a Loca Government certifier,
and makes a complaint against the certifier, the Loca Government would be
required to judge the adequacy of their own certifier. Thereisa conflict of interest
that may prevent Loca Government and private sector certifiers being treated

equdly.

It seems clear that the current regulatory system gives rise to an unavoidable and
potentially serious conflict of interest. Not only does this conflict adversely affect
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Some private sector
certifiers have pointed
to delaying tactics

There are also delaying
tactics with regard to
the provision of

information

There are important
issuestoresolvein
terms of defining
appropriate roles and
responsibilities for
Sate and Local
Governments and

private sector certifiers

The options for
providing commercial
certification services
include: retain the
current arrangements,
allow only private
sector certifiersor self-

certification

competition between Loca Government certifiers and private sector certifiers,
over time it has the potential to undermine building standards.

Some private sector certifiers pointed to situations where Local Governments have
engaged in unnecessary and unfair delay tactics when dealing with private sector
certifiers. 1t was argued that approvals and relaxations for the clients of Local
Government certifiers are given priority. In particular, it was clamed that
plumbing and drainage approvals have been held back for no reason other than to
inconvenience the private sector certifiers. This is possible because there are no
time limits under the Standard Sewerage Law for the provision of those approvals.
It was dso claimed that some Loca Governments have used the plumbing
approval process to secure work for and/or subsidise their certification services
business.

Some private certifiers suggested that the delaying tactics are employed with
regard to the provision of information. However, Loca Governments claimed that
Councils often do not have the information available or in a form to be able to
provide it to private certifiers.

In relation to checking compliance with loca building and planning codes, it is
considered that Loca Governments should retain a prominent role given their
expertise and that they represent local communities where the building work
occurs.

A further issue is the appropriate body to manage the licensing regime.
Alternatives include creating a single body to manage all occupationaly licensed
trades in Queendand and removing building certifiers from the responshility of
the Building Services Authority or dlocating al licensng responshility to the
Building Services Authority. Key aspects to consider for these aternatives are the
potential for ‘regulatory capture’ (where the members of the regulated industry
have too much influence over the regulator), the unit cost of service delivery of the
regulatory arrangements and the degree of consumer protection provided.

The options for providing commercial certification services are ¥

1 Retain the current arrangements where both Loca Government and
independent private sector @rtifiers can provide certification services (with
certain modifications to improve the performance of both private sector
certifiers and Local Governments).

2. Cetification by independent private sector certifiers only, except in remote
areas, where Local Governments would still be able to provide certification
Services.

3. Sdf-certification by suitably qualified builders supplemented with the freedom

to use independent private sector certifiers.
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If Local Governments
continue to provide
certification services,
the following would
need to apply: a)
improved guidelinesto
comply with full cost
pricing and competitive
neutrality principles; b)
private sector certifiers
to have accessto an
independent and
effective complaints
mechanism; and c)
powers of an
independent reviewer
or similar meansto
ensure full cost pricing
and neutrality issues

are effectively resolved

Allowing only private
sector certifiersto
practise, with an
enhanced audit
program, would
overcome the main
problems with the

current arrangements

The detected error rate
for private sector
certifiersisvery low
and many of the errors
can berelated to lack
of clarity in town
planning requirements.
In addition private
certification hasled to

improvements

An option to dlow only Locd Governments to provide certification services was
not assessed, because it is considered that it would be more redtrictive to
competition than the current arrangements. The Queensland Government’s Public
Benefit Test Guidelines do not alow the consideration of options that would be
more restrictive than the current arrangements.

Option 1 is essentidly the current arrangements with some enhancements to
improve the enforcement process for private sector certifiers and to more
effectively address the conflict of interest and competitive neutrality issues that
arise for Loca Governments. It is considered that in order to more effectively
deal with these issues, the following arrangements would need to apply:

a) Improved guiddines on how to ensure compliance by Loca Governments
with full cogt pricing and competitive neutrdity principles in relation to
building certification and related statutory services.

b) Private sector certifiers to have access to an independent and effective
complaints mechanism in reation to full cost pricing and competitive
neutrality issues.

c) Powersof an independent reviewer or smilar means to ensure the full cost
pricing and competitive neutrality issues are effectively resolved.

If these arrangements prove to be ineffective, there would be a need to consider
formal, independent and transparent regulation of al statutory charges, associated
sarvice levels and al commercia fees levied by Loca Governments, in relation to
building certification.

Option 2, for providing commercid certification services, would only dlow
private sector certifiers to undertake commercia certification functions (except in
remote regions), with Local Governments having an enhanced audit role co-
ordinated by a centralised State Government agency. Provided an effective audit
program was developed, it is considered that the public welfare objectives would
not be compromised and there would be scope to redlise cost efficiencies.

Given the nature of certification functions it is considered that option 3 which
entails sdf-certification would provide no meaningful advance over option 1 or 2.
It is consdered unlikely that builders are typicaly equipped or interested in
becoming certifiers and it is considered that most would therefore use independent
private certifiers.

Concerns have been raised that private sector certifiers may not act in the public
interest in the same way that Loca Councils do because they can be commercialy
compromised. There are a number of observations that need to be made in
response to this concern. The recorded error rate by the Building Services
Authority of private sector certifiers is extremely low and many of the problems
appear to relate to town planning issues. These may be related to a variety of
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In determining the
preferred option key
aspects are;
effectively addressing
competitive neutrality
issues and providing
the public with
adequate protection

The current
educational and
experience
requirements for entry
seem reasonable.
However the
requirement for
continuing professional
development cannot be

justified

BSAP should not have
the discretion to
determine accreditation

requirements

causes including inadequate planning competencies of certifiers, lack of clarify of
Loca Government requirements and problems with Local Governments providing
the same standard of service to private sector certifiers that they provide to their
own certifiers. In addition there seems to be general acceptance that the
introduction of private certification has led to faster approvals and better service to
the public. Findly, irrespective of which option is preferred there will dways be
an accountability and performance issue in relation to certification services and it
cannot be presumed that Local Government certifiers can be guaranteed to be
effectively focussed on the public interest.

The first option could be justified if it was considered that effective arrangements
could be developed to address the conflict of interest and competitive neutrality
issues and if it was considered essentia to provide the community with the ability
to choose between a Local Government certifier and a private sector certifier.

The second option could be judtified if it was considered that it would not be
possible to develop effective arrangements to address the conflict of interest and
competitive neutrality issues and if it was consdered that the licensng and
monitoring arrangements for private sectors certifiers would provide the public
with adequate protection.

In relation to the specific restrictions on competition, the main issues for several of
the redtrictions (accreditation fees, treatment of building surveying technicians,
statutory charges and conflict of interest) relate to competitive neutrality issues.
Either of the above basic options would offer improvements over the current
arrangements but we consider option 2 would be more effective.

Once a decision has been made on who can undertake certification services and
who undertakes the licensing and enforcement functions there is a need to
consider a number of specific supplementary options.  These specific
supplementary options are more directly related to the identified restrictions on
competition.

In relation to accreditation, the current educational and experience requirements
for entry seem reasonable. However it is considered that the requirement for
continuing professional development cannot be justified. Certifiers should be free
to choose the nature and extent of continuing professional development that is in
their best interest. The audit and enforcement program should act as an effective
accountability device and together with competitive rivalry provide appropriate
incentives to undertake continuing professona development that is consistent
with meeting the objectives of the legidation.

We have also identified a serious weakness in the current arrangements whereby
BSAP, which is wholly owned by AIBS, has discretion over setting the prescribed
requirements for accreditation. We consider that it is clearly not appropriate for an
industry entity to have legidative authority to determine accreditation criteria.
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Additional planning
requirements may
entail a public benefit,
but thereisa risk of an
adverseimpact on
competition unless
competitive neutrality
and conflict of interest
issues are effectively

addressed

The * fit and proper
person” test needsto
be defined to be more
specific and avoid

broad discretion

An application audit
fee, supplemented by a
discount and penalty
systemis most

appropriate

The main issuesin
relation to
accreditation fees,
building surveying
technicians and
charges for statutory
functionsrelate to
conflict of interest and
competitive neutrality
issues for Local

Governments

During the course of the review, the Department of Loca Government and
Panning proposed that there should be additiona planning competency
requirements for accreditation and that a two level accreditation scheme
administered by the BSA with Loca Government participation should be
established. The BSA would assess technical competency a one level and
planning and regulatory skills at a second level which would be needed in order to
issue approvals.

This requirement would congtitute an additional and potentially significant
restriction on competition. While the requirement for planning competencies
could entail a public benefit, there could be a risk of a substantial adverse impact
on compstition. Idedly the additiona requirement should not be introduced until
it had been demonstrated that the revised arrangements with respect to addressing
conflict of interest and competitive neutrality problems of Loca Governments
were effective. Further consultation and investigation of this issue would be
useful.

In relation to the character test, it is considered that the “fit and proper person” test
results in a benefit to the public and should therefore remain part of the legidation.
However, to be effective and fair the legidated guidelines need to be more specific
and not alow broad discretion by the accrediting body.

In relation to accreditation fees, the main issues relate to the manner in which
Loca Governments implement arrangements to ensure that they comply with
competitive neutraity with respect to their commercia certification services. It is
also noted that the requirement for continuing professiona development raises the
minimum cost of accreditation but that this cost could be avoided if continuing
professiona development was not compulsory.

An additional fee for private sector certifiers to cover the costs of nonitoring can
be justified as long as competitive neutrality issues are addressed effectively. An
gpplication audit fee commensurate with the number of applications assessed by
each certifier, supplemented by a discount and penalty system, is considered to be
the most appropriate option. Such a fee would not be unduly restrictive on
certifiers who are not full-time certifiers and it would not be excessive to other

building industry participants.

In relation to building surveying technicians the current arrangements are a clear
breach of competitive neutrality. The options are to either alow private sector
certifiers to have the same responsibilities or remove the advantage that building
surveying technicians have when they work for Loca Governments or alow the
current arrangements to continue for remote regions or small Councils only. We
consider the latter option would be justified by the associated public benefits.
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Theremay bea
continued need for
professional indemnity
insurance, at least until
thereis better evidence
that the audit and
enforcement systemis

working effectively

There are a number of
recommendations to
improve the
effectiveness and
fairness of disciplinary
processes and to
address conflicts of
interest for both private
sector certifiersand

Local Governments

A low cost step prior to
hearing professional
misconduct appealsin
court is needed. Our
preferred option is
using the Queensland
Building Tribunal for

this purpose

We consider that
information problems
and public safety
concerns provide a
strong rationale for
some form of licensing
for building

certification services

In relation to charges for statutory functions, the main issue is the need for Loca
Governments to achieve competitive neutrality in their charges. If Loca
Governments are to continue to undertake commercial certification functions it is
considered that it will be critical to implement recommendations a, b and ¢ as
outlined above in the context of option 1.

Given concerns about accountability and transparency we consider that it is better
if there was a separate fee to cover the costs of auditing to ensure compliance with
planning requirements. We emphasise, however, that higher statutory charges
should not be introduced until improved arrangements are implemented to address
conflict of interest and competitive neutrality problems associated with Councils.

In relation to compulsory professona indemnity insurance it is considered that if
there were an effective licensing and monitoring system there would be no need
for such a compulsory requirement. However, compulsory professona indemnity
insurance is considered to be warranted as a necessary check in the system, at least
until there is better evidence that an enhanced audit and enforcement system is
working effectively.

In relation to disciplinary processes, the recommendations include: mandatory
mediation before a complaint can be submitted to the Building Services Authority;
a revised definition of professonal misconduct to distinguish clearly between
adminigtrative and minor mistakes and more serious technical breaches,
developing a system of demerit points and pendlties; and replacing the current
provison for gpped to the Chief Executive of the Department of Loca
Government and Planning with gpped to an independent tribunal or smilar low
cost independent mechanism, with subsequent apped to the Planning and
Environment Court.

There should be an initid low cost step prior to hearing professonal misconduct
appeals in a Court. The options are to either use the Queendand Building Tribunal
or to establish a Building Certifiers Disciplinary Pand. Given some concerns
about the possibility of conflicts of interest for the Building Certifiers Disciplinary
Panel, our preference would be to use the Queendand Building Tribunal.

In relation to conflict of interest it is consdered that the current provison
preventing building certifiers from undertaking functions for which there is a
conflict of interest should be retained. However as noted in numerous places in
this report there is a'so a need to more effectively address the conflict of interest
and competitive neutrality problems for Local Government certifiers.

In conclusion, we consider that information problems and public safety concerns
provide a strong rationade for some form of licensng for building certification
services. We adso consider that many of the potential conflicts of interest,
competitive neutraity issues and inefficiencies that arise with the current
arrangements relate to defining appropriate roles and ensuring effective
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accountability of the various public and private entities are involved. We have
made a number of recommendations to address the key problems that were
identified.
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The Public Benefit Test
isrequired by the
National Competition
Policy

This report presents the
findings of the PBT

The Test must look at
the costs and benefits

of regulation

INTRODUCTION

1.1 REASONSFOR THE PuBLIC BENEFIT TEST

In April 1995, the Commonwedlth, State and Territory Governments signed a set
of agreements to implement a Nationa Competition Policy (NCP). Under the
policy, each participating jurisdiction committed to implementing a series of
competition reforms, including the review and, where necessary, reform of al
legidation that contained measures restricting competition.

The Queendand Legidation Review Timetable identified potentia restrictions on
competition in the Building Act 1975 and its subordinate legidation. Under the
Nationa Competition Policy, a Public Benefit Test (PBT) is required of these
restrictions and aternative means of meeting the objectives of the legidation.
This report presents the findings of the PBT.

A draft report with preiminary findings was made publicly available for
consultation from 28 March to 26 April 2002 as a key step in the conduct of the
PBT. Consultation was undertaken with a number of key stakeholders in
preparing the draft report and in seeking their views in the public consultation
period. Submissions were aso reviewed to take account of relevant information
and views about the current system and options for reform.

1.2 THePuBLIC BENEFIT TEST METHODOLOGY

The guiding principle for a PBT of redtrictions to competition contained in
legidation, as specified in Clause 5(1) of the Competition Principles Agreement,
is that legidation should not restrict competition unless it can be demonstrated
that:

(@) the benefits of the restriction to the community as a whole outweigh the
costs; and

(b) the objectives of the legidation can only be achieved by redtricting
competition.

A PBT rests on the evaluation of the costs and benefits of the restrictions to
competition and alternative means of meeting the objectives of the legidation.

This PBT of the restrictions to competition has been conducted in accordance with
Queendand Government’s Public Benefit Test Guidelines. Under the Queendand
Government’s Guiddines, legidative redrictions to competition will only be
removed if a public benefit can be demonstrated.
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1.3 THEAPPROACH

This review has been undertaken by Economic Insights, an independent firm of
economic consutants, for the Department of Local Government and Planning. It
has been classified as a minor review, meaning that the assessment is largely
guditative in nature (ie it is not intended to provide a detailed quantification of
costs and benefits). This gproach is considered reasonable by the Queendand
Government given the nature and likely impact of the restrictions.

The approach that has been adopted is based on the application of appropriate
economic and governance principles, consultation with key stakeholders, review
of public submissions and identification and qualitative assessment of key costs
and benefits. The release of the preliminary report was a key aspect of the
consultative method to help ensure transparency in the process and to facilitate the
provision of key relevant information required to inform the PBT.

The review has been confined to restrictions identified in the terms of reference.
The review has not specificaly identified or comprehensively assessed possible
additiona restrictions associated with the legidation.

The list of key stakeholders consulted in the preparation of the draft report is
provided in Annex A. A ligt of persons consulted for the fina report in provided
in Annex B. A list of al submissions received is provided in Annex C.

In preparing this report, staff of Economic Insights have relied on information
obtained through consultation with a range of public and private organisations and
individuals. Much of the information has been provided informaly and as such its
accuracy cannot be independently verified. Further information was obtained
from public submissions. The consultation and public submissions have identified
a range of opposing views and it is not possible without further comprehensive
information to definitively “prove’ one view or the other.

However, it is consdered that sufficient reliable information has been collected to
form the basis for assessment of the options as set out in this report. This is
because our views do not rely o the assertions of any particular group but are
based on a combination of the application of economic and governance principles,
review of legidation and key facts, a reasonably extensive consultation process for
a minor review and evauation of public silbmissons. We note however, that in
some cases there is an absence of clear well documented proof so that in some
cases there is scope to form views and conclusions that differ from those presented
in this report.
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amenity

THE LEGISLATION

2.1 THELEGISLATION TO BE REVIEWED

The legidation to be reviewed is.
o Building Act 1975

0 Standard Building Regulation 1993
0 Building Regulation 1991

Other relevant legidation includes the:
O Integrated Planning Act 1997

O Building Services Authority Act 1991

The Building Legislation gives effect to the Building Code of Austrdia. The
Code sets out the technica requirements for the design of dl buildings in
Audtradlia. The Code and the need for an associated compliance regime are not
part of this Public Benefit Test (PBT) review. However operational € ements of
the compliance regime that have been identified as potentially anti-competitive are
part of the PBT and described below.

2.2 THE OBJECTIVES OF THE LEGISLATION

A PBT requires a definition of the objectives of the legidation in order to define
the costs and benefits of the restrictions to competition and its alternatives. The
relevant definition is usualy defined in the legidation or in documents prepared to
support the introduction of the legidation (eg the Second Reading Speeches to
Parliament by the responsible Minister).

In this instance the relevant objectives are not clearly spelt out in the legidation
nor in the supporting documents. Nonetheless there appears to be a consensus that
in essence the objectives are to improve and safeguard public hedth, safety and
amenity in the design, construction and use of buildings. It is widely considered
that the legidation responds to a community expectation that buildings will meet
appropriate standards in terms of public hedth, safety and amenity.

The legidation is designed to fecilitate the achievement of the objectives by
specifying various requirements with respect to building practices and the
regulation of those practices.
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2.3 THELEGISLATIVE FRAMEWORK

2.3.1 Building Codes Queensland

Building Codes Queendand (BCQ) (a service area of the Department of Local
Government and Planning) is responsible for developing and administering
gppropriate  building codes and approva mechanisms under the Building
Legidation and the Integrated Planning Act 1997.

BCQ also provides advice to loca government and industry on the interpretation
and application of building and plumbing regulations. Where possble, best
practice techniques are promoted through education and disseminaion of
information, to either supplement or replace the use of formal regulations.

Under the Integrated Planning Act 1997, BCQ is aso responsible for the Building
and Development Tribunals. These tribunals hear appeals against building code
assessments by local governments and private sector certifiers. The matters relate
mainly to the interpretation of technical requirements.

In addition, the Chief Executive of the Department of Local Government and
Planning hears appedls in relation to decisons made by the Queendand Building
Services Authority relating to the professiona misconduct of building certifiers
(Building Act 1975). Professional misconduct includes:

O  Seeking or accepting benefit to act outside or contrary to the Act.

0 Fase clams about qualifications, experience or accreditation.

0 Acting outside the Building Certifier's powers.

0  Contravening the Code of Conduct.

O  Acting negligently or incompetently in relation to the certifier’s practice.

2.3.2 Building Surveyorsand Allied Professions Accreditation Board

The Building Surveyors and Allied Professions Accreditation Board (BSAP) is
responsible for assessing the technica skills and experience of applicants who
wish to become accredited building certifiers. BSAP is wholly owned by the
Audtrdian Indtitute of Building Surveyors (AIBS) and was established for the
purposes of assessing competencies of building surveyors. The Board members
comprise members of the Council of AIBS, a member nominated by the
Austrdian Building Codes Board, a member nominated by the Australian Loca
Government Association and any members nominated by other bodies granted
representation by the Board.
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Under the Standard Building Regulation 1993, BSAP has the ability to set
“prescribed requirements’ for accreditation. It has considerable discretion in
setting the prescribed requirements. It currently specifies educational and
experience requirements for building surveyors, assistant building surveyors and
building surveying technicians. It aso requires that the continuous professional
development criteria, specified by the Austrdian Ingtitute of Building Surveyors,
are complied with. More details about the accreditation requirements are provided
in Section 2.5.1.

The accreditation of building surveyorsis atwo stage process. In thefirst stage an
applicant’s qualifications and experience are assessed by BSAP to establish the
particular level of accreditation. In the second stage the applicant submits the
evidence of compliance with the prescribed qudifications to the authorised
accrediting body which is currently the Queendand Building Services Authority
(QBSA).

2.3.3 Queensland Building Services Authority

The Building Act provides for more than one incorporated or statutory body to be
authorised as an accrediting body. However, the Standard Building Regulation
currently only authorises the QBSA to accredit building certifiers.

The QBSA is responsible for helping to maintain proper standards of professiona
practice under the Building Legidation, including the accreditation and
monitoring of building certifiers and ensuring interests of the community are met.

The QBSA has the power to investigate and to make decisions about a complaint
and to impose pendties including cancellation or suspenson of a certifier's
licence or the imposition of awide range of conditions.

The building certifier can appeal QBSA’s decision to the Chief Executive of the
Department of Local Government and Planning. If the building certifier is
dissatisfied with the Chief Executive's decision, an appea can be lodged with the
Planning and Environment Court. The Court was constituted in 1990 by the Local
Government (Planning and Environment) Act, replacing the Loca Government
court.

2.3.4 Local Councils

Loca councils have responsibility for town planning issues. Under the Integrated
Planning Act, Councils have to prepare planning schemes that apply to their loca
government area. All councils are required to prepare new planning schemes by
2003. Under the Standard Building Regulation Schedule 6, councils are aso
required to make determinations in relation to various ‘sting, amenity, aesthetic
and occupation’ matters. Councils aso provide information to private sector
certifiersregarding —
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Q Thelocation of sewers

0 Hooding information

0 Land dip information

a Stormwater connections
o Contours

0 Nominated building areas
0  Building height restrictions
O Boundary clearances and

O  Other planning restrictions, e.g. heritage.

Certifiers are required to take into account town planning requirements if there are
deviations from the town planning schemes.

Councils are able to offer commercia certification services in competition with
building certifiers in their own and in other council areas. They are required to
offer certification services in their areas but may contract private sector certifiers
to undertake this work on their behalf. A number of councils set up commercia
building certification units to compete for work in their areas and in other Council
areas.

Councils need to retain copies of the documentation associated with the approval
process (provided by building certifiers) in respect of al work approved in their
area and provide details to the Australian Bureau of Statistics on aregular basis.

2.4 THE REGULATED PRACTITIONERS

2.4.1 Building Certifiers

Currently there are 373 building certifiers in Queendand (Table 2.1). The
magjority of the building certifiers have approva to operate as private sector
certifiers. They can work independently or for local governments.

The functions of building certifiers as set out in the building legidation include —
0 Assessing and deciding development applications

O Inspecting or accepting certification on the building (or demolishing of
buildings and structures) for compliance with the Act

0 Issuing certificates or statements of classification
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0 Issuing show cause and effect notices for work within the jurisdiction of the
certifier.

Under the Queendand Building Services Authority Act (Section 68) an
assessment manager or a private certifier cannot grant a building approval for
resdential congtruction work, unless evidence has been sighted that the
appropriate insurance premium has been paid or that an owner-builder permit has
been issued.

Under the Building and Congtruction Industry (Portable Long Service Leave) Act
1991-1994 an assessment manager or a private certifier must not accept a
development application for building work where the cost exceeds a nominated
amount, until evidence has been sighted that the portable long service leave levy
and the workplace health and safety fee have been paid.

TABLE2.1 NUMBER OF BUILDING CERTIFIERS LICENSED BY QBSA (ASAT JUNE

2001)

Accreditation level Total Employed by Employed
Local by other
Government entities

Building Surveyor (endorsed as private 120 43 77
sector certifiers)
Building Surveyor (not endorsed as 19 12 7
private sector certifiers)
Assistant Building Surveyor (endorsed 163 98 65
as private sector certifiers)
Assistant Building Surveyor (not 45 31 14
endorsed as private sector certifiers)
Building Surveying Technician (not 26 16 10
endorsed as private sector certifiers)
Total 373 200 173

Source: QBSA (2002)

Building surveyors can certify al classes of buildings and Structures, while
assigtant building surveyors and building surveying technicians can only certify
buildings and structures of specific dimensions (Table 2.2). Building surveying
technicians, who are not employed by the local government, cannot issue building
approvas and cannot be endorsed as private sector certifiers. They can only assist
in assessing and inspecting buildings.
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TABLE 2.2 BUILDING CERTIFICATION ROLES— BY LICENCE CATEGORY

Level Can certify Can, under supervision, assist
and inspect:

Building surveyor All classes of building and Not applicable
structures (including
residential units and flats)

Assistant building Buildings and structures up  All classes of buildings and

surveyor to 3 storeys and total floor structures

area of no more than

2000m>.
Building surveying If employed by a Local If not employed by a Local
technician Government — Buildings Government — Buildings and

and structures up to 2 structures up to 2 storeys and total

storeys and total floor area floor area of no more than 500m?.
of no more than 500m?.

Source: LGAQ (2001)

2.4.2 Development Applications

Building certifiers have Building certifiers have to ensure the relevant development approvals have been

g;ﬂ?gﬁg‘f;ﬁ;’g&s issued before issuing a development permit for building work. They must aso
have been issued before refer certain aspects (e.g. siting, amenity and aesthetic impacts) of a proposa to
Issuing a devel opment the Local Government for advice under the Building Act.
permit for building
work
In addition, building certifiers must ensure the work being approved is consistent
with the development permit authorisng the work. However, responsbility for
complying with conditions of the permit (when these conditions specificaly relate
to the nature of building work being approved by the certifier) is the responsbility
of the applicant.
Building certifiers are not required to carry out site inspections before they assess
a development application. Instead, the certifier can solely rely on information
supplied by the applicant. However, building certifiers need to be familiar with
the site and the associated planning schemes and codes. It is part of the Code of
Conduct for Building Certifiers to ascertain al available facts relevant to the
performance of their duties. The key information required includes location of
sawers, flooding information, land dip information, stormwater connections,
contours, building height restrictions, boundary clearances and other planning
restrictions such as heritage.
2.4.3 Building Inspections
Building certifiersare Building certifiers are aso responsible for ingpecting building work. In addition,
ﬂ%ﬁggﬁiﬁ’ﬁgr to these buildings inspections, there are aso mandatory plumbing and drainage
work ingpections.  The builder must notify the building certifier when the building work

is ready for inspection.
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The stages a which inspections of buildings classified in classes 29 (i.e. office
blocks, warehouses, factories, etc.) are performed are at the discretion of the
building certifier and depend on the complexity of the building.

Building certifiers can personaly inspect the building work or accept a certificate
of ingpection by a competent person. The building certifier is responsible to
determine whether a person is competent to carry out a particular inspection. It is
common for a building certifier to rely upon competent persons to inspect aspects
of the work that are outside the competence of the certifier, for example, a
structural engineer may perform inspections on a suspended concrete floor dab.

2.4.4 Certification

Where inspections indicate that the building work is in compliance with the Act,
the building certifier must issue a certificate or a statement of classification (only
class 2-9 buildings) before a building is occupied.

2.5 THELEGISLATED RESTRICTIONS ON COMPETITION

This Public Benefit Test is to examine the restrictions to competition in the
legidation relating to —

O accreditation

Q character test

O accreditation fees

O treatment of building surveying technicians
Q chargesfor statutory functions

O compulsory insurance

O disciplinary processes

o conflict of interest

2.5.1 Accreditation

Building certifiers must be accredited as a building certifier for a particular level
(building surveyor, assstant building surveyor or building surveying technician).

Private building certifiers must be accredited as well as endorsed by the
accrediting body (QBSA) as a private certifier. Building surveying technicians
cannot be endorsed as private sector certifiers and they cannot approve building
work unless they are employed by the local government.

Table 2.3 summarises the prescribed education and experience requirements for
the various building certification levels.
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TABLE 2.3 PRESCRIBED QUALIFICATIONS AND TRAINING FOR BUILDING
CERTIFIERS
Level Education requirements Experience
requirements
Building surveyor Degree or Post-Graduate 3 years
qualification in building surveying
Assistant building Advanced diploma in building 1year
surveyor surveying
Building surveying Diploma in building surveying Nil

technician
Source: LGAQ (2001)

Applicants in dl categories need to provide evidence of the successful completion
of a training course approved under the Integrated Planning Act 1997 and the
prescribed qualifications.

As dready noted BSAP has the authority to set the prescribed requirements for
accreditation and aso requires building surveyors to underteake Continuing
Professiona Development (CPD) in order to continue to be accredited as a
building surveyor. BSAP assesses the CPD points obtained by building surveyors
and in doing so it relies upon the AIBS CPD scheme. Non-members are also
assessed by AIBS, abeit for afee ($250 + GST per year). AIBS members do not
pay any fees for the assessment of their CPD points, as this is covered in their
yearly membership fee of $220 + GST.

The AIBS CPD scheme is based on a triennium in which members are encouraged
to participate and obtain a minimum number of points during that period (refer
Table 2.4).

TABLE2.4 MINIMUM CPD POINTS REQUIRED BY BSAP
Employment status of building Minimum CPD points required
surveyors
Full-time 90 points over the three years (and a
minimum of 40 points over any 2 years).
Part-time 115 points over the three years.

Source: AIBS, “Continuous Professional Development Scheme”, 2001.

Points are alocated on time spent in active participation at conferences and
seminars and generdly it is one point per hour of participation. CPD points can be
obtained by attending AIBS conferences and seminars, or similar conferences and
seminars offered by other organizations. The Board and the Chief Executive
determine which conferences should be recognised under the CPD scheme. In
addition, the recognition of training provided by other organizations (e.g. BCQ,
HIA, QMBA) is determined by the individua chapter CPD convenor.
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It seems that the Board has a fair amount of discretion in setting the prescribed
requirements and in selecting appropriate conferences and seminars. In addition,
AIBS training is given a higher weighting than other training. Appendix A of the
AIBS document “Continuing Professiona Development Scheme” shows that a
maximum of 50 points per year can be collected from AIBS conferences. In
contrast, a maximum of 20 points per year can be obtained by attending
conferences run by other organizations (e.g. Australian Building Codes Board).

Seminars and conferences run by AIBS can also be accessed by non-members.
There is, however, a surcharge for non-members as they are not on the ingtitute
database and their full details have to be imputed each time they are entered into
the computer. There does not seem to be a fixed fee structure and fees depend on
the length of the conference, whether medls are provided for, the cost of guest
speakers etc.

As an example, AIBS provided us with the fees for the 2001 State Conference
held in Longreach:

Full Conference Members $390 + GST
Non-members $440 + GST
Day Rate Members $150 + GST
Non-members $180 + GST

According to the AIBS, there is generdly no significant price difference between
members and non-members for seminars run by Regional Branches. However, we
have been advised by industry participants that the price difference between
members and non-members can be quite large, up to double the amount paid by
AIBS members. In addition, it was argued that AIBS training is often too basic
and hence considered to be of little real benefit.

2.5.2 Character Test

In order to be accredited, the applicant must pass the “fit and proper person” test.
According to Section 113(2) of the Standard Building Regulation 1993:

“113. (2) In deciding whether the applicant is a fit and proper person to be
accredited as a building certifier for the level, the accrediting body may consider
£

(a) dealings in which the applicant has been involved and the standard of honesty
and integrity demonstrated in the dedings; and

(b) any failure by the applicant to carry out statutory obligations and the reasons
for the failure, and

(c) any other matter the body considers appropriate.”
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Apart from the broad criteria set out in the legidation, there are no set guideines
which are applied when determining whether a person is “fit and proper” to be
licensed. This has resulted in various interpretations of the phrase “fit and proper”.

2.5.3 Accreditation Fees

The application fee for accreditation with the Building Services Authority as a
building certifier is $100, while the annud fee for accreditation is $500. The
requirement for continuing professiona development involves other fees including
annua accreditation fees with the Building Surveyors and Allied Professons
Accreditation Board raising the total cost of accreditation.

2.5.4 Building Surveying Technicians

The Standard Building Regulation dlows locad government employed building
certifiers a the lowest accreditation level (building surveying technician) to
approve of the most common sizes of buildings. Building surveying technicians
not employed by loca governments are not alowed to approve any buildings.
They can only assist in assessing and ingpecting buildings.

2.5.5 Chargesfor Statutory Functions

Local governments act as assessment managers and as such charge a fee for
performing the statutory function of receiving and processng documentation
received by private sector certifiers. There is no uniform system for fees charged
by loca governments and fees are supposed to be determined on a reasonable
basis.

Section 130 of the Standard Building Regulation specifies that fees for services
provided by Loca Government must be reasonable and fixed by resolution of the
Loca Government. Section 6 (6) specifies that the Loca Government or
assessment manager may charge a reasonabl e fee for making documents available
for ingpection or providing copies of such documents.

Certification fees are payable by the applicant. This can either be the owner or an
agent of the owner (e.g. architect or builder). It is, however, the owner who is
ultimately responsible for complying with the legidation.

2.5.6 Compulsory Insurance

The Standard Building Regulation requires that private building certifiers have a
minimum level of professond indemnity insurance (of $1 million) to protect
consumers againgt incompetence of and negligence by the building certifier. The
legidative provision states a number of requirements of the insurance including
that there be a run-off provision for 10 years after the private certifier ceases to be
accredited as a private certifier.
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Loca government building inspectors do not need specific professonal indemnity
insurance but under the Local Government Act local governments are required to
have a minimum of $10 million of professond indemnity insurance and $30
million of public liability insurance. There is no requirement in the legidation
under review for public liability insurance for private sector certifiers.

2.5.7 Disciplinary Processes

The QBSA can investigate complaints against building certifiers. If the building
certifier is found guilty of misconduct, the QBSA can reprimand, impose
conditions (e.g. compulsory education courses) or suspend or cancel accreditation.

Decisions can be appealed to the Chief Executive of the Department of Loca
Government and Planning and the Planning and Environment Court.

2.5.8 Conflict of Interest

Building certifiers are not alowed to carry out their functions if there is a conflict
of interest. The Standard Building Regulation defines the requirement as follows:

“128.(1) A building certifier must not carry out building certifying functions if
the certifier has a conflict of interest.

(2) For IPA, section 5.3.10 and for subsection (1), a private certifier or building
certifier has a conflict of interest if the private certifier or building certifier %

(8 for building work %
i. carries out the building work; or

ii. is employed by the owner or person who carries out the building
work; or

iii. isengaged to carry out functions (other than certifying functions or
giving regulatory advice about any matter) by the owner or person
who carries out the building work; or

iv. has adirect or indirect pecuniary interest in the building work or in
an entity carrying out the building work; and

(b) for abuilding or structure — has adirect or indirect pecuniary interest
in the building or structure.
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(3) Inthissection %
“building work” includes %
(@) the preparation of the design of the whole of part of a building or

structure; or
(b) carrying out al of part of the building work.”
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A GENERAL RATIONALE FOR THE REGULATION OF
BUILDING CERTIFICATION WORK

From an economic efficiency perspective the main rationade for government
intervention in markets is to address market failures. The main forms of market
failure that are relevant in relation to building work are based on the scope for
information problems, known as information asymmetries and the scope for third
party effects, known as negative externdities. Essentidly the information
problem is that users of buildings are a a severe information disadvantage
compared with those involved in the congtruction and maintenance of buildings.
The third party effects arise because defective building work can impact adversely
on the genera community.

The nature of the problem is such that it is too costly for individuas to overcome
the information problems and third party effects without some form of government
intervention. Mot buyers or users of services are likely to have difficulty in
assessing in advance of purchase or leasing decisons whether building work
meets safe standards. In many cases it may not be feasible to readily evaluate
quality after purchase.

It could be argued that as long as users were aware of such risks and their
implications that they should be free to choose whether to assume the risk or take
their own action to reduce such risks. However this consideration ignores the
extent of transactions costs that need to be incurred in overcoming the information
problem relative to the efficiency of some form of government intervention. In
these situations the market cannot effectively dea with the transactions costs
whereas the government can because of its ability to regulate activity or intervene
in other ways that are efficient, e.g. the public provision of relevant information.

In addition there would till be adverse third party effects (negative externalities)
where individuals who are not party to such decisions could be affected. The
existence of information asymmetries may hide risks to public safety, as poor
building work could lead to death or serious injury. Public amenity objectives
could aso be compromised without some form of effective government
intervention in setting and enforcing building standards. Some form of regulation
is often perceived as the most effective form of addressing these problems.

Although the strongest rationale would relate to public safety concerns there could
aso be information failures in relation to other aspects of quality such as the basic
amenity and functiondity of buildings. First time purchasers are unlikely to have
the experience to ded adequately with amenity aspects of building design which
can aso create a role for some form of basic regulation or other government
intervention to facilitate adequate amenity in the design and construction of
buildings.
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It is likely to be the case that some form of licensing or similar regulation will be
required to effectively address the problem faced by users of buildings in
obtaining adequate information. Licensing d building certifiers provides a signd
of qudity, an indication that a supplier has been confirmed as holding the skills
required to undertake certain certification work. This helps a buyer choose
between good and poor quality service providers. Given the public hedth
concerns, technical standards and some form of government-supervised inspection
are dso likely to be necessary to ded efficiently with the problem. Although it
may be possible to develop other mechanisms to address the information problem,
regulation provides greater certainty than most other arrangements and this is
likely to be important given the public safety issues.

In summary, the transactions costs of identifying quality and rectifying problems
can reduce the effectiveness of market mechanisms and provide an important
efficiency argument for some form of regulation of technical standards and service
providers in relation to building certification. Given the public health concerns
and the nature of the information problems, there are issues as to the optimal level
and mix of regulation and how specific regulations complement each other.

Although a strong economic rationale can be developed for some form of
regulation of building work to address public safety issues, it is more difficult to
determine the exact nature and scope of relevant regulation or other government
intervention. A key principle is to design the intervention so that it most
effectively focuses on addressing the market failure, with minimal spillover effects
in terms of restricting competition or otherwise imposing costs on the community.
As wdl as considerations of the impact on competition it is necessary to keep
administrative and regulatory costs as low as feasible given the objectives. It is
adso important to avoid serious conflicts of interest as these can reduce overdl
regulatory effectiveness and compromise the focus on addressing the key problem.

These considerations also raise the issue as to what are the appropriate roles for
government and the private sector. It will not normally be appropriate for the
private sector to undertake legidated regulatory functions. However the private
sector is likely to be more effective at commercia functions so that careful
consideration should be given to developing arrangements that clearly separate the
two roles.
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KEY ISSUES RAISED IN PuBLIC CONSULTATION

This section discusses key issues raised through our research and from the public
consultation process.

4.1 COMPLAINTSABOUT PRIVATE SECTOR CERTIFIERSAND THE
PERFORMANCE OF THE CURRENT PRIVATE CERTIFICATION
SYSTEM

Complaints about private sector certifiers to the QBSA, since 1998 when building
certification was introduced, are summarised in Table 4.1. The number of
registered complaints is very smal in reation to the number of building
certifications undertaken in the same time period.

TABLE4.1l  RESULTSOF CERTIFIER COMPLAINTS (SINCE 1998)

1998-99 1999-00 2000-01 2001-02? Total

No. of complaints 62 67 101 35 265
received

Number of complaints 62 64 68 26 220
closed

Complaints withdrawn or 38 30 23 4 95
not guilty

Guilty, no further action 13 6 3 5 27
Guilty, reprimanded 2 15 24 11 52
Guilty, cautioned 6 7 15 5 33
Guilty, other 3 6 3 1 13
Note: a) preliminary data only up to 14 May 2002

Source: BSA 2002

There are approximately 18,000 building applications made per year in the
Brisbane City Council area, 7,000 to 8,000 of which relate to new homes. The
council area typicaly accounts for around 25 per cent of new homes built in
Queendand. Assuming that the council accounts for 25 per cent of al building
gpplications, there would be in the order of 70,000 building applications in
Queendand each year. It is estimated that around 60 per cent’ of those
applications are currently being approved by private sector certifiers.

Assuming 100 complaints for a full year and 70,000 building applications, with 60
per cent being authorised by private sector certifiers the complaint rate is less than
0.2 per cent. Given that 36 per cent of complaints were withdrawn or found not

1 Information provided by the Department of Local Government and Planning indicates that in June 2001 61 per cent of all
building approvals were issued by private sector certifiers.
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guilty in the past few years, this implies a detected error rate of 0.15 per cent for
private sector certifiers.

It is evident, that the number of registered complaints against private sector
certifiers in comparison to the number of building approvas issued by private
sector certifiersis very low. It is aso relevant to note that a substantial proportion
of the complaints were either withdrawn or the certifier was found not gilty.
Severa submissions acknowledged this low detected error rate but also noted that
asimilarly low rate appliesto loca government certifiers.

The mgjority of complaints received by the QBSA relate to town planning issues.
In generd, the issues are that approvals relating to planning schemes are not being
obtained or that interpretations of the schemes are incorrect.

The mgjority of complaints are received from loca governments with a small
number of local governments responsible for a dggnificant proportion of
complaints.

In addition to complaint investigation, the QBSA has a Stautory obligation to
carry out audits of work by al building certifiers. Audits are either undertaken
randomly or are a result of a proven complaint. Since May 1998, QBSA has
completed 204 audits.

Several submissions noted that the above dtatistics may not be an accurate
reflection of the performance of private certifiers. It was clamed that there is
likely to be a sgnificant number of complaints that do not reach formal BSA
processes and are therefore not counted in the official complaint statistics. It was
also noted that consumers may not be aware that a private certifier had been
engaged to undertake building certification and complaints may therefore be
directed to the Local Governments only.

Furthermore, it was suggested in submissions that the relatively low number of
complaints against private certifiers may reflect the fact that there are no
meaningful technical audits performed (unless complaints driven). BSA audits are
focussed on procedural issues (such as document lodgement and timeframes) and
planning matters. This, in turn, provides an explanation for the relatively high
number of complaints regarding planning issues. It has also been clamed that
many private certifiers certify building approvals in areas where they are not
familiar with the planning scheme and the relevant codes.

Although there may be some concerns that the forma complaints that have been
registered do not reflect al the problems with the current system, there does seem
to be a consensus in the industry that private certification has generaly proven to
be an improvement over the previous arrangements where only certification by
Councils was available. This was aso a finding of the LGAQ (2001) Review into
Building Certification in Queendand.
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4.2 STATUTORY CHARGES

Local governments act as assessment managers and as such charge a fee for
performing the statutory function of receiving and processing documentation
provided by private sector certifiers. Under section 130 of the Standard Building
Regulation 1993, these fees need to be reasonable and fixed by resolution of
council.

“130 (1) A local government may fix fees payable to it for services it
provides under the Act (including this regulation).”

(2) Fees for providing a service, that can not be provided by a private
certifier, must be reasonable and fixed by resolution of the local
government.”

Section 6 (6). “ Thelocal government or assessment manager may chargea
reasonable fee for either or both of the following —

)] Making the document available for inspection.
(b) Making and giving the person the copy.”

On 19 December 2001, section 46A was introduced into the Act,

“ 46A Fees for statutory functions

(1) Alocal government may, by local law or resolution, fix areasonablefeein
relation to the performance of a function imposed on the local government
under this Act.

(2) Thelocal law or resolution must prescribe the person liableto pay the fee.

(3) Alocal government istaken to have always had power, by local law or
resolution, to fix a fee mentioned in subsection (1).

(4) Subsection (3) does not affect a decision of a court made before the
commencement of this subsection in relation to a particular action about
the validity of a fee mentioned in subsection (1) fixed by local law or
resolution and imposed on a particular person.”

Private sector certifiers can seek a declaration of the Planning and Environment
Court as to the reasonableness of the fees in relation to the cost of providing the
service.

“Reasonableness’ had been addressed by the Ombudsman dealing with the
Caloundra City Council. The Ombudsman stated that if Councils charged a fee
for a“service’, then that fee was not meant to be higher than needed to cover the

2
6(6).

Fees for making a document available for inspection and for making and giving a person a copy are authorised by section
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costs of the service, nor was it meant to be higher in order to subsidise other loca
government activities or services (advice of a private certifier).

Councils generdly charge two types of statutory fees (in addition to the actua
permit fees):
a  Archiving fees.

O Information fees.

Archiving fees refer to the charges involved in lodging building permits.  Under
sections 26 and 103 of the Standard Building Regulation, private sector certifiers
must give copies of documents® to the council within 5 days’ of approving an
gpplication or issuing a certificate. The council is then required to keep these
documents on file for 10 years (for homes and sheds) or until the building is
demolished (for commercials buildings). This requirement is st out in section 28
of the Standard Building Regulation 1993.

Information fees refer to the charges involved in obtaining information from the
councils.  Information is needed by private sector certifiers to determine
assessment factors in development applications for building work, such as:

O  Property ownership, ot number, registered plan number, location details.

O Location of sewerage mains, water mains and stormwater drainage
easements.

0 Flood prone areas, bushfire prone areas, contaminated land, mines subsidence
areas.

O Panning scheme requirements (e.g. heritage, landdip and development
control plan areas).

0 Obgacle limitation surfaces, explosives limitation zones and radio frequency
areas.

Private sector certifiers have advised that archiving and information fees vary
considerably between local governments, raisng concerns that they may not
appropriately reflect costs.

3

Section 26(1) of the Standard Building Regulation 1993 prescribes that private sector certifiers need to provide the

documents listed below to the assessment manager.

1. acopy of the plans, drawings, specifications and other documents and information lodged by the applicant, stamped
and approved or otherwise endorsed by the building certifier.

o~ 0N

alist of required fire safety installations and required specia fire services applying to the building work.

copies of certified information given by competent persons and relied on by the private certifier.

acopy of the private certifier's accreditation as a private certifier.

alist of reasons for giving the approval sufficient to respond to a request for reasons for giving the approval under the

Judicial Review Act 1991.
4 Section 3.5.15 of the Integrated Planning Act 1997
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Private sector certifiers have also advised that fees have generally increased
significantly in the years since private certification was introduced.

It has aso been claimed that many Councils charge higher fees to cross-subsidise
the pricing of related services.

It has been claimed that councils may confer an unfair advantage on their own
clients vis-a-vis the clients of private sector certifiers. Private sector certifiers who
were consulted claim that many Councils seem to routinely charge private sector
certifiers dgnificantly more for approvas, information and lodgement of
documents than they charge their own clients.

For a private sector certifier, the approval process includes the following:

0 Receve gpplication from client for approval on a minor structure. Check for
relevant information at the counter.

O Enter al information & scan plans into computer system.

0 Generate Engagement Notice and fax to the council.

O Begin plan check.

0 Create Development Permit with conditions and sign off plans.
O Make severa copiesfor council & client.

O  Submit lodgment to council.

0 Reease approved plans to builder/client.

o Carry out Final Inspection.

It has been claimed that some Loca Councils undertake al of the above functions
for a price that is well below what a private sector certifier charges and that in
some cases for a price smilar to what Local Councils charge private sector
certifiers to perform only a small part of the approva process i.e. in lodging the
relevant documents.

One Council submission noted that Loca Governments often provide subsidised
fees to community organizations using their building certification services to meet
community service obligations.

An additional problem with statutory fees charged by councils is that the fee
structures are not transparent. During consultation it has been established that
some Councils are charging private sector certifiers archive and information fees,
however, they are not transparently and separately charging council clients the
same fees.
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One option of addressing competitive neutrality issues in relaion to fees is to
regulate the fees at reasonable levels in the legidation. This would alow locd
governments to recover their costs without discriminating against private sector
certifier clients as compared to loca government clients. Regulated fees would
also provide consistency of charges across loca governments and not provide
unfair advantages to local government clients at the expense of private certifier
clients. To address the problem effectively, al fees charged by local governments,
including fees for certification services, would need to be legidated rather than
simply the archive and information fees.

Based on the submissions received, it is clear that Councils generdly agree that
fees should be transparent and based on full-cost pricing of services, however, the
regulation of fees is strongly opposed by many but not al Councils, based on the
following arguments:.

1. Most councils currently use full-cost pricing in setting fees.

2. Councils have different cost structures for collecting, archiving and
providing information and no prescribed regime can fairly compensate in
each case.

3. Prescribed fees are difficult to set for all situations and quickly become
out of date.

4. Problems with uncompetitive fees are better addressed through
encouraging and supporting competitive behaviour rather than through
prescribed fees.

However many private submissions challenged the contention that full cost pricing
was being effectively applied and called for formal, independent and transparent
regulation of gtatutory charges. One submission by a certifier employed by a
Locd Government agreed that fees for information services do need some
monitoring or review by an independent body.

Our research and the consultation process have aso highlighted the difficulties
that private sector certifiers have in obtaining information to validate their claims.
It has been pointed out that the Judicial Review Act and the Freedom of
Information Act enable Loca Governments to avoid disclosing financid decisions
and the basis for the calculations of their fees.

We have dso identified problems in the complaints mechanism in reation to
competitive neutrality issues as described in the following section.

4.3 OTHER COMPETITIVE NEUTRALITY ISSUES

Private sector certifiers consulted for the PBT pointed to many areas where they
consider competitive neutrality does not apply. The private sector certifiers
identified the key factors contributing to the lack of competitive neutrdity as a
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negative attitude by some Local Governments to private certification and an
unwillingness to fully accept the 1998 reforms.

Submissions made by Councils rejected many of the claims made by private sector
certifiers.  However we consider that overall there is sufficient information
available to confirm that there are important competitive neutrality issues that
have not been effectively addressed by a significant number of Councils including
some larger Councils.

There is dso an important design weakness in the regulatory regime relating to the
responsibility for defective work. It is understood that under the Building Act, the
onus is on a building owner to correct any defective work undertaken by a
building certifier. However, the BSA has advised that owners are able to make a
clam againgt a building certifier or a builder for defective work or seek to have
these parties correct any defective work.

A compstitive neutrality issue arises because a Locad Government may be
reluctant to identify errors in the work of their own building certifiers as this could
expose the council to a claim for costs. It is even possible that some Loca

Governments may see an incentive to overlook any errors arising from their own
work. In the event that a building owner separately identifies an error in the work
of a Locd Government certifier in relation to a planning matter, and makes a
complaint against the certifier, the Local Government may be required to judge the
adequacy of their own certifier. There is a conflict of interest that may prevent
Local Government and private sector certifiers being treated equally.

Some Loca Governments may aso have an incentive to overlook or treat
leniently any errors arisng from the work of a builder on a project a Loca
Government has certified. This may be the case if there is a risk that some
ligbility may be borne by their certifier. Thisis a clear example of the conflict of
interest between regulatory and related commercia responsibilities.

At the same time we consider that Loca Governments competing with private
sector certifiers have a commercia incentive to actively identify errorsin the work
of private sector certifiers.

Of the 218 complaints made by Councils against building certifiers from June
1998 to March 2002, we understand that none have been made by a Council
agangt a Council’s own certifier. This may indicate that Council certifiers
achieve much higher standards of work than private sector certifiers or that many
problems are sorted out internadly. Or it may indicate an imbaance in the
monitoring and compliance checks of Councils of their own certifiers versus
private sector certifiers. In support of this interpretation it is worth noting that one
submission pointed out that some Councils have lodged complaints about other
Councils.  However submissions received from Local Governments have
contended that Councils have traditionaly rectified their own mistakes at their
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own costs and that they continue to address issues that arise with their own
certifiers through internal management processes.

Many submissions received expressed strong views with regard to the apparent
conflict of interest faced by Councils engaged in building certification. Generdly,
private sector certifiers argued that the role of Loca Governments should be
restricted to policy and regulatory functions, unless a transparent process of
maintaining an effective distinction between the roles can be established.
However, it was aso conceded that it is difficult to see how strict separation of
functions can work with the Chief Executive Officer of the Loca Government
“wearing two hats’ at any one time. However, some private sector certifiers
acknowledged that Loca Government should continue to be allowed to provide
certification services in remote and rural areas, where such services would not be
provided otherwise.

The consultation process and submissions confirmed that while some Loca
Governments have gone to great lengths to separate the statutory and certification
functions, others have certifiers co-located with statutory officers and the
plumbing and drainage section. Furthermore, in some cases dl of these functions
may be found under the commercial certifiers trading name.

Council submissions indicated that many Councils have effectively separated their
commercia functions from their regulatory functions. However, the Loca
Government Association of Queendand conceded that Councils have faced
difficulties in separating their functions, including with the implementation of full
cost pricing and the removal of accounting advantages.

Several Councils submitted that most Councils outside South East Queendand do
not have adequate resources to separate regulatory and certification functions. Itis
clamed that in some Councils the staffing levels are such that one person is
required to fulfil both statutory roles and certification roles and that limiting the
role will affect the viability and funding of both regulatory and certification
sarvices. It may even lead to certification services not being available in some
areas which are not considered remote, as it may not be viable for a private sector
certifier to service an area that has only alimited market.

Several submissions made to this review have also identified a conflict of interest
for private sector certifiers. It was clamed that private sector certifiers may
overlook minor defects by builders in order to keep their business. This is one of
the reasons for having the conflict of interest provison in Section 128 of the
legidation. It aso highlights the need to have an effective audit and enforcement
mechanism in relation to the work of private sector certifiers. However while such
mechanisms are targeted at private sector certifiers they do nothing to address
conflict of interest issues for Loca Government certifiers, and it is considered that
thisis currently a much bigger weakness in the existing arrangements.
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Some private sector certifiers pointed to situations where Local Governments have
engaged in unnecessary and unfair delaying tactics when dedling with private
sector certifiers. In particular, it was argued that plumbing and drainage approvals
have been held back for no reason other than to inconvenience the private sector
certifiers. The Integrated Planning Act requires, in other than sewered areas, that
building permits cannot be issued by private certifiers until al necessary approvals
under the Standard Water Supply Law and the Standard Sewerage Law have been
issued by Local Governments (section 5.3.5(4)). We have been advised in
submissions, that Loca Government certifiers are not subject to this clause and
that there are no time limits under the Standard Sewerage Law for the provision of
those approvals.

Other submissions, including two from Local Governments, have confirmed that
the plumbing approval process provides many barriers to timey building
certification and that some Locad Governments are withholding the plumbing
approva pending other unrelated approvas e.g. driveway approva or nomination
of road boundary frontage. Submissions contended that these delays may affect
both private sector certifiers and Council certifiers. The consultation process aso
reveded claims that some Loca Governments have used the plumbing approvals
process to secure work for and/or subsidise their certification services businesses.
It has also been suggested that there are numerous instances of applicants seeking
planning approvas or information being effectively coerced into using a Council’s
own building certifier.

Some private sector certifiers also suggested that the delaying tactics are employed
with regard to the provision of information. To determine assessment factors in
development applications for building work, private sector certifiers need
information such as property ownership, lot numbers, registered plan numbers,
location details, planning scheme requirements, and information on whether an
area is prone to flooding, bushfires, contaminated land and mines subsidence.
They generaly rely on the local government to obtain this information.

It was suggested by some private sector certifiers that Local Governments are not
aways forthcoming with the required information, thereby delaying the approva
process for the clients of private sector certifiers. It was also suggested that the
information provided by Loca Government is often incomplete and mideading.
Furthermore, it was argued that Local Governments charge private sector certifiers
for the provision of information, while the clients of Local Government certifiers
often receive the information free of charge or at alower price.

Various Councils indicated in their submissions that they do not aways have the
information available or in a form to be able to provide it to private certifiers.
They noted that to provide this information often involves mgor system
development effort and costs.
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Consultation with private sector certifiers aso highlighted their concerns about the
lack of an effective complaints mechanism for private certifiers to lodge
complaints against Local Governments. It was claimed that the Judicia Review
Act and the Freedom of Information Act protect Loca Governments by
prohibiting private certifiers from obtaining relevant financia information to be
able to effectively lodge complaints against Local Governments.

It is adso worth noting that the LGA Q (2001) review proposed afair trading policy
for councils to facilitate fair competition between local council certifiers and
private sector certifiers. This aso suggests a concern that there are competitive
neutrality issuesthat still need to be addressed.

It dso needs to be recognised there is dready a Code of Competitive Conduct
specified under the Loca Government Act 1993 or when council business
activities are formaly commercialised or corporatised. Under the Code, Locd
Governments are required to implement a form of full cost pricing of ther
commercial services. However an election to implement the Code is a the
discretion of the Local Government, unless entities are formally commercialised
or corporatised which is aso a policy matter for Local Governments.

The question needs to be asked as to why a separate fair trading policy is needed if
there is dready a Code of Competitive Conduct and associated full cost pricing
requirements that are relevant for Local Governments.  As noted, the consultation
process revedled widespread complaints that the Queendand Government’s full
cost pricing guidelines were not being applied in a meaningful way by many Loca
Governments. This could be because Loca Governments have not elected to
implement the code or because their certification services are not formally
commercialised or corporatised or it could be smply that they are not adhering to
the code or that the code itself does not adequately address the issues.

A critica issue in relation to the Code of Competitive Conduct is the complaints
process. In the first instance, complaints are required to be resolved at the local
level, between the Locd Government and the complainant. If a complaint is
unable to be resolved during preliminary procedures, a formal complaint is lodged
and a referee is gppointed by the Local Government to investigate the complaint.
A referee can be a Loca Government employee not involved in the particular
business activity, an independent person or another Loca Government. The
referee subsequently investigates the complaint and reports to the Loca
Government. The Loca Government may then decide whether or not to
implement the recommendations of the report.

Complainants not satisfied with the recommendations cannot appeal the decision,
however, they can take the matter to Ombudsman. The Department of Local
Government and Planning has advised that complaints are generaly resolved at
the Local Government level and that only one forma complaint has been lodged
to date. This complaint is currently under investigation. However, as noted private
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sector certifiers have claimed that it is difficult to obtain the relevant financia
information from Loca Governments to effectively lodge a complaint because of
the operation of the Judicia Review Act and Freedom of Information of Act.

It is considered that this complaints process in combination with the lack of formal
regulation of charges and associated service levels is inadequate for dealing
effectively with competitive neutraity issues. Overall, we consider that it
provides too much discretion to Loca Governments in relation to conflict of
interest and competitive neutrality issues.

Given the extent of competitive neutrality issues raised by this review, we
consder that if Local Government certifiers continue to provide certification
services in competition with private sector certifiers that it is critical to develop
improved arrangements for ensuring effective adherence with competitive
neutrdity principles. In this respect, the most critica change would be to alow
independent reviews of complaints, with power to obtain al relevant information
(including financid information) and power to ensure adherence to competitive
neutrality principles. However we consider that it would be very difficult to
resolve dl competitive neutrality problems because Local Governments would
dtill face a conflict of interest where they undertook both commercia and
regulatory functions that affected those commercial functions. Even if there was
dtrict regulation of fees and charges Locd Governments would still have
incentives to assist their business units in the provision of information in a timely
manner giving them an advantage over private sector certifiers.

4.4  ACCREDITATION

The consultation process and our research have confirmed general agreement that
the entry criteria for accreditation are reasonable. However two key issues that
were raised were the role and scope for a conflict of interest in relation to BSAP
and the Audtrdian Ingtitute of Building Surveyors and the need for compulsory
continuing professiona development.

Under the current legidation BSAP, which is wholly owned by the Austraian
Ingtitute of Building Surveyors, has the legad authority to set prescribed
requirements for accreditation and aso requires building surveyors to undertake
Continuing Professional Development to continue to be accredited. We consider
that it is not appropriate for an industry body to have the lega authority to st
prescribed requirements for accreditation. This is a regulatory function that
defines entry requirements and affects competition and should not be at the
discretion of an industry entity. Our review of the process for meeting CPD
requirements also raises concerns that AIBS has effective control over the CPD
process. Consultation confirmed that this was a concern of many private sector
certifiers.
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Several submissions proclaimed their general agreement with the current CPD
system, but noted that the current system may be too stringent and a review of the
system is warranted. In particular, it is clamed that there should be greater
recognition given to programs provided by groups other than the AIBS.

The compulsory nature of CPD was supported in many submissions, based on the
need for industry to continually upgrade their knowledge and skills, particularly in
light of congtantly changing codes and standards, legidation, building technology
and building methodology, in order to protect community interest.

In contrast, other submissions indicated that compulsory CPD is not necessary as
competition, regulation and enforcement will drive certifiers to further their own
professona development if they are to remain competitive in the workplace.
Furthermore, it was claimed that the mandatory CPD requirement is an imposition
on building certifiers.

It was noted that upon completion of the study programme (when degree course
points can no longer be used for CPD purposes), it becomes increasingly difficult
and codtly to attend enough training sessions to obtain the necessary CPD points
for accreditation, particularly in remote and rural areas. This concern was
expressed by some Local Government certifiers as well as private sector certifiers.

It is also worth noting that points are given for attendance at relevant courses but
there is no test to determine the effectiveness of any knowledge transfer.

The relevance of compulsory CPD was aso questioned if an improved audit and
enforcement program was implemented, particularlly in relaion to planning
competencies.

During the course of this review the Department of Loca Government and
Planning proposed that there be additional planning competency requirements for
accreditation. They considered this to be necessary given that most of the
complaints about private sector certifiers relate to planning matters. Private
sector certifiers also noted that is often difficult to interpret planning requirements
of Councils. However some private sector certifiers argued that Councils did not
make reasonable efforts to clarify their planning requirements.
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45 CHARACTER TEST

Under the legidation, the applicant must pass a “fit and proper person” test.

Consultation has confirmed the widespread support for the inclusion of the ‘fit and
proper person’ test. However, suggestions were made that the current criteria
should be expanded to take account of financia and disciplinary criteria

4.6 ACCREDITATION FEES

Many submissions pointed to the high cost of accreditation fees relative to other
professions. However the main issue is the extent to which accreditation fees and
all other costs are appropriately reflected in the fees the Loca Governments set for
their business certification services.

4.7 BUILDING SURVEYING TECHNICIANS

Under section 124(3) of the Standard Building Regulation, a Loca Government
building surveying technician may approve building work while a building
surveying technician not working for the Local Government may not.

Councils claim that the provison to dlow council building surveying technicians
to certify common buildings was included to assist councils to provide low-cost
certification services. They argue this is necessary in rura and remote areas
where councils could not justify the cost of a higher qualified person and there is
no aternative service in the private sector.

This is a direct breach of competitive neutraity and submissions have been
received in support of this interpretation. The issue could be addressed by
dlowing private sector certifiers the same responsibilities as Local Government
certifiers, provided more effective regulation of private certifiers can be
reasonably achieved or by removing the advantage that building surveying
technicians have when they work for Local Governments. The Australian Ingtitute
of Building Surveyors claims that this will have the benefit of alowing private
certifiers to access low cost certifiers and give current loca government building
surveying technicians a greater ability b work for and gain experience from a
private sector certifier, while offering another entry point to new entrants to the
profession.

An dternative that was canvassed would be to alow the practice to continue in
remote regions or in small Councils.
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4.8 PROFESSIONAL INDEMNITY INSURANCE

Under the Standard Building Regulation, private certifiers have to have a
minimum level of professona indemnity insurance of $1 million. Locd
Government certifiers do not need individua professonal indemnity insurance,
however, Loca Governments must have a minimum of $10 million of
professond indemnity insurance to cover dl their operations and $30 million of
public liability insurance.

The consultation process has indicated that the mandatory nature of this
requirement does not appear to be a mgjor issue for most industry participants.
Some submissions argued that the compulsory burden should be reviewed and
consderation given to a requirement to make it compulsory for certifiers to
disclose the limit and type of cover that they hold (if any) to aclient. However the
magority of submissions seemed to support the need for compulsory professiona
indemnity insurance, based on consumer protection. However, AIBS
acknowledged that this requirement should be reviewed in the future, depending
on the results of an increased audit program.

49 DISCIPLINARY PROCESSES

The LGAQ review has made a number of useful recommendations in relation to
disciplinary processes. They include: mandatory mediation before a complaint can
be submitted to the BSA; a revised definition of professona misconduct to
distinguish clearly between administrative and minor mistakes and more serious
technical breaches; and developing a system of demerit points and pendties. The
consultation process revealed general support for these recommendations.

The LGAQ review also recommended that the current provision for apped to the
Chief Executive of the Department of Local Government and Planning be replaced
with an apped against the BSA disciplinary decisions being made directly to the
Court. The relevance of separating policy and regulatory roles would provide
support for this option. However it is considered that it would be more effective if
an intermediate low cost step was ill retained but not through the Chief
Executive of the Department of Local Government and Planning.

Severa submissions agreed with the LGAQ recommendations. One submission
questioned compulsory mediation, on the grounds that it may restrict the public
from lodging a complaint if they may not wish to go through mediation. It was
suggested that the BSA could possibly identify if mediation is necessary and have
the power to order mediation.

Another submission clamed that procedura fairness and natura justice are
needed before mediation is introduced. The person wishing to lodge a complaint
againg a building certifier should have to contact the building certifier first, giving
the certifier the opportunity to rectify the problem and resolve the matter. This
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process (if unable to resolve the matter) should be followed by mediaion and
subsequent appeals to the Building Tribunal, the Planning and Environment Court
and ultimately the Queendand Court of Appeda and the High Court of Australia.

4.10 CONFLICT OF INTEREST

As noted, private sector certifiers have widespread concerns about conflicts of
interest for Loca Governments that are related to their responsbilities for
commercia functions and regulatory functions that have a direct bearing on those
commercia functions.

The issue of a conflict of interest for BSAP and AIBS in the discretion BSAP has
in relation to accreditation standards and the effective control of AIBS over the
process was also raised as an issue.

Some submissons aso pointed to the conflict of interest that private sector
certifiers may have in their relationship with builders. In this respect there was
general agreement that the existing conflict of interest provisions (Section 128 of
the Standard Building Regulation) that relate to private sector certifiers should be
retained. However private sector certifiers did point to the anomaly that there was
no such provision for Local Government certifiers.

ECONOMIC INSIGHTS

PAGE 40



PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

This section provides
an assessment of broad
regulatory optionsin
relation to relevant
aspects of Building

Legidation

Recognising the public
safety concerns and
third party effects and
the efficiency of some
form of licensing,
deregulation of
licensing would not be

effective

THE ASSESSMENT OF BROAD REGULATORY
OPTIONS

This section provides an assessment of broad regulatory options and discusses the
appropriate roles of various government and private entities in relation to relevant
aspects of Building Legidation.

This section establishes a preference for some form of licensing of certification
services combined with appropriate monitoring and disciplinary processes.
Section 6 assesses various broad options for implementation of licensing,
monitoring of work and disciplinary processes. Section 7 assesses various
supporting regulatory options. Given the wide range of possible options that could
be developed this two-stage approach is considered the most suitable approach for
evaluating the options. Section 8 summarises the conclusions.

5.1 DEREGULATION

Deregulation refers to the remova of accreditation requirements for building
certifiers. It is assumed that there is a need for a building code and for compliance
with that code.

The information problems, public safety concerns, and third party effects in a
deregulated market are considered to provide a strong rationale for specifying
building standards and for some form of licensing or regulatory requirements for
building certification services as an efficient mechanism to deal with the problem.
The general rationale for such arrangements was presented in the previous section.
Taking account of this rationae it is considered that the removal of accreditation
requirements for building certifiersis not warranted.

5.2 NEGATIVE LICENSING

A negative licensing scheme is normally one which alows anyone who meets a
minimum qualification to practise but provides the Government with the authority
to withdraw the right to practise if an individua fails to peform to certain
specified standards. Appropriate inspection and approva of the work would still

apply.

Negative licensing could take the form of no formal quaifications, or some
minimal restrictions on entry such as criminal convictions or certain educational
requirements.

Negative licensng will entail lower compliance and administrative costs than
positive licensing but a likely greater risk of compromising the public safety and
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amenity objectives.  Under negative licensng the number of inappropriate
participants entering an industry will be higher than under a licensing process,
entailling greater risks of defects. To attempt to achieve the same level of
effectiveness as licensing there would have to be a more rigorous and more
comprehensive monitoring process of the work of building certifiers.

Concerns about compromising public health, safety and amenity and increased
monitoring costs suggest that negative licensing would aso be inferior to positive
licensing i.e. only alowing individuals who have met certain prescribed standards
from undertaking specified building certification functions.

5.3 CobE OF CONDUCT SUPPLEMENTED BY MINIMUM
LICENSING REQUIREMENTS

This option is a form of sdf-regulation with minimum legidated standards.
Appropriate inspection and approval of the work and controls on materials used
would dill apply.

It is difficult to characterize this option as it depends on the extent of licensing
requirements that are specified. These could be as high as the current
accreditation requirements or they could merely relate to certain requirements in
relation to a ‘fit and proper person test’ or even no requirements at all.
Alternatively they could encompass arrangements for voluntary licensng where
anyone can practise but certificates of competency are provided to people who
meet specified requirements.

However a key characteristic of code of conduct arrangements is that the industry
has a large role in designing and policing adherence to an appropriate standard.
There are likely to be many options for policing, disciplinary and appeds
processes.

The greater involvement of industry in a code of conduct is likely to facilitate the
development of efficient processes but face greater conflict of interest issues, a
weaker enforcement mechanism, inadequate transparency, greater scope for
inconsistent standards and a likely greater risk of compromising the public safety
and amenity objectives when compared to a licensing regime. A key weskness is
in ensuring that self-regulation will be in the interest of the public rather than the
industry.

In relation to voluntary licensing (also known as certification) it is considered that
this option would not adequately address the information problems and public
safety risks relative to the use of postive licensing.
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5.4 POSITIVE LICENSING AND AUDITING OF OUTPUTS

Given the foregoing consderations, it is consdered that a mix of postive
licensng and some form of checking on outputs will be required to ensure the
objectives of the legidation are effectively achieved.

Section 6 specifies and assesses a number of options for licensing of certification
services including options for structural/administrative arrangements.  Section 7
specifies and assesses relevant supporting regulatory options.

5.5 ROLESOF VARIOUSENTITIES

If a decison has been made that forma licensing arrangements and inspection
services are required, it then has to be decided who should be responsible for these
requirements and services.

It is normally the case that regulatory and policy functions are the responsibility of
government and that commercial functions are best suited to the private sector.
Furthermore, the application of well accepted economic and governance principles
emphasises the need for the separation of policy, regulatory and commercia
functions to provide clarity, avoid conflicting objectives and conflicts of interest
and help ensure effective accountability.

For example, the policy principles in relaion to corporaisation and
commercidisation of government functions are aso highly relevant here. It is
well accepted that there needs to be clear &paration of policy, regulatory and
commercid functions to provide clarity and avoid conflicts of interest for
corporatisation or commercialisation to be effective.

By the same token it is aso important to avoid conflicts of interest in undertaking
commercia functions.

It is consdered that many of the potentia conflicts of interest, competitive
neutrality issues and inefficiencies that arise with the current arrangements relate
to the issue of defining appropriate roles and ensuring effective accountability for
the various entities in the context of addressing a fundamenta market failure
problem.

There is a need to recognise these principles in considering the respective roles of
Loca Governments, the Department of Loca Government and Planning and the
Building Services Authority.

Idedlly, the Department of Local Government and Planning should be responsible
for policy matters and the overdl performance of the regulatory regime for
certification services. In relation to regulatory matters, this means that it can have
responsibility for establishing and assessing the broad regulatory regime and its
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performance, but should not be responsible for day-to-day regulatory matters
which should be the responsibility of a separate regulatory entity. It isconsidered
that to achieve clarity and consstency in decisions and avoid conflicts in decision
making that mediation and disciplinary functions should dso be effectively
separated from the policy functions.

In this respect there is not a clear and persuasive rationae as to why the Chief
Executive of the Department of Loca Government and Planning hears appeals in
relation to BSA decisions on private sector certifiers that can subsequently be
heard by the Planning and Environment Court. Although there is clearly merit in a
low cogt intermediate step before appeal to the Court, it would not seem to be an
appropriate role for the Chief Executive of a Department.

One problem in trying to redefine the roles of the Department of Loca
Government and Plaming and the Building Services Authority to achieve more
effective accountability arrangements is that the Building Services Authority is
formally responsible to the Minister for Housing. This is related to the issue of
whether one centralised state authority reporting to one Minister, should be
responsible for al occupationad and business licensng for building and related
activities.

The options for the appropriate regulatory authority also need to consider such
issues as whether the responsihility should be at the State or Local Government
level and where best to place occupational licensing of building certifiers from a
regulatory/administrative perspective.

In relation to checking compliance with locd building and planning codes it is
considered that Local Councils should retain a prominent role given their location,
expertise and that they represent loca communities where the building work
occurs. It is considered that, irrespective of the detailed options, they would need
to have authority n monitoring compliance with their loca building and planning
codes. However this does not necessarily mean that their current responsibilities
should not change, particularly in relation to the extent to which they undertake
commercia services in competition with the private sector. Various options for
redefining the roles of Local Government and modifying the current arrangements
in relation to building certification are considered in more detail in Section 6.

Although Loca Governments would need to retain certain building regulatory
functions, it is considered that it would not be appropriate to provide Local
Governments with the respongbility for occupational or business licensing of
building certifiers. There are likely to be important cost efficiencies in a
centralised government entity having responsibility for either or both occupationa
licenang and business licensing. There would also be a greater risk of issues
arisng with discretionary and inconsistent standards if the responsibilities for
occupationa licensing of building certifiers rested with Local Governments.
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It is also recognised that there are aready a range of conflict of interest and
competitive neutraity problems that arise for many Loca Governments who have
involvement in both regulatory and commercia functions. It is considered likely
to be the case that these problems would be exacerbated if Local Governments
were aso to be given responsihilities for licensing building certifiers.

If a centralised State government entity is to have responsbility for occupationa
and/or business licensing there is a need to consider whether the one entity should
have responsibilities for both for one or more occupations. A full examination of
this issue is beyond the scope of this review, however some basic options are
presented in Section 6. At this point it is worth noting some key advantages and
disadvantages of some basic options.

The main advantage of a single occupationa licensing entity is in being focussed
on the requirements for a particular occupation. The role often extends to one of
co-ordinating occupational development and is often favoured by participants in
the industry. However an entity with responsbility for licensng of a single
occupation is considered to run a dgnificant risk of “regulatory capture’ by
members of the occupation it is regulating. It is often claimed that this problem
can be addressed by ensuring wide representation on the board of the regulatory
entity but such representation often means that expertise of the industry is
compromised. There is a need to ensure an appropriate balance between expert
and broader community perspectives.

Even if individuals with wider interests but appropriate expertise can be found it is
considered there is still atendency for regulatory capture because of the close and
regular interaction with participants in the industry and the likelihood that the
regulatory entity would have responghilities for training and other industry
development functions. There is essentidly a conflict in being an effective and
impartial regulator and having industry development functions. When there is
such a mix of functions and when regular interaction with the one occupation
occurs there is an incentive by the regulator to maintain a friendly and supportive
stance which can conflict with the role of impartial monitoring and enforcement.

Given these considerations another option is to house occupationd licensing for
severd occupations, for example for al building trade occupations, in the one
entity. This is more likely to avoid the likelihood of “regulatory capture’. It
would probably also entail cost efficiencies relative to separate occupational
licensing.

In considering this option there is aso a need to consider whether such an entity
should have business licensing responghilities as is currently the case for the
Building Services Authority for building certifiers. This then raises the issue of the
role of the Building Services Authority and whether it should be the entity with
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responsibility for both occupational and business licensing for the entities that are
currently required to have business licenses. It is considered that there could be
significant cost savings with such a model as well as greater scape to improve the
effectiveness of monitoring and enforcement mechanisms. However it is also
consdered likely that such an approach would be greatly resented by some
occupations that could be part of such an option. It is not possible to definitively
determine which is the best option for occupationa licensing in this review at this
stage, however Section 6 specifies the options with more context and detail.

A major issue in building certification that is particularly relevant when clarifying
the appropriate roles of various entities arises because Local Governments are
involved in both regulatory and commercid activities. Although various policies
and codes have been developed to address the potential conflict of interest and
competitive neutraity issues, basic economic and governance principles suggest
that the problem is very difficult to resolve effectively.

The consultation process identified numerous instances of conflict of interest and
competitive neutrality problems associated with Loca Governments who are
involved in both the regulation and commercia provision of certification services.
This is relevant to the review because one of the specific restrictions is statutory
charges and apart from this, the PBT must consider if there are better options for
addressing the basic objectives of the legidation than the current legidative
arrangements. By definition this extends the assessment to a broad range of
regulatory and administrative options. The aim is to identify the option that is of
maximum public benefit to the community as awhole.
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THE ASSESSMENT OF SPECIFIC OPTIONS FOR
CERTIFICATION  SERVICES, LICENSING AND
REGULATORY ENFORCEMENT

6.1 OVERVIEW OF OPTIONS

The previous section assessed the broad regulatory options and determined a
preference for some form of postive licensing and some form of checking on
outputs of building certifiers. This section specifies and evaluates the key options
for implementing this approach.

A stylised representation of regulatory options and government and private roles is
depicted in Figure 6.1. Once a decision has been made with regard to the need for
formal certification approvals (and accepting the broad assessments provided in
Section 4) the specific options for providing formal certification services are
Y

1 Retain the current arrangements where both Local Government and
independent private sector certifiers can provide certification services (with
certain modifications to improve the performance of private sector certifiers
and Loca Governments).

2. Cetification by independent private sector cetifiers only (with Loca
Governments not being dlowed to provide any commercid certification
services except in remote regions).

3. Sdf-certification by suitably qualified builders supplemented with the freedom
to use independent private sector certifiers.

Note that an option to dlow only Loca Governments to provide certification
servicesis not assessed because it is considered that it would be more restrictive to
competition than the current arrangements. The Queendand Government’s
Public Benefit Test Guidelines do not alow the consideration of options that
would be more restrictive than the current arrangements.

Once a decision has been made on who can undertake certification services and
who undertakes the licensing and enforcement functions there is a need to
consder a number of specific supplementary options.  These specific
supplementary options are more directly related to the identified restrictions on
competition and they are considered separately in Section 7.
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6.2 OPTIONS FOR PROVIDING FORMAL CERTIFICATION

SERVICES

6.2.1 Local Government and independent private sector certifiers to
provide certification services with modifications to the current
arrangements to address identified problems

Under this option the arrangements would be smilar to those that currently apply
with local government and private sector certifiers. There would be a need for
some modifications to be incorporated including effective audits and more
effective disciplinary processes than currently apply.

There would dso be a need to more fully investigate and develop options for
effectively dedling with conflict of interest and competitive neutrality issues that
relate to the fact that Loca Governments undertake both commercial functions
and regulatory functions that affect the performance of those commercia
functions and the performance of private sector competitors.

The consultations that were undertaken in the course of preparing this draft report
raised a number of concerns about the performance of Loca Governments and
associated conflict of interest and competitive neutrality issues.  Although many
Loca Governments may have made significant efforts to address conflict of
interest issues and implement competitive neutraity, our assessment of the
submissions as-a-whole is that further reforms are required to address these issues.

It is well recognised in both the economic literature and from practical experience
that improving the performance of loca councils and the public sector generdly is
a mgjor ongoing issue and that a maor wesakness in the public sector is the
absence of rivalry, competition and the discipline of the market place that applies
in the private sector. In this respect the introduction of competition into
certification services is considered likely to have improved the performance of
Loca Governmentsin thisarea. However for many Loca Governments it appears
that conflict of interest and competitive neutrality issues are not alowing the full
benefits of competition to be realized.

The competitive neutrality issue is not smply one of setting fees but aso of
dedling with the scope for Loca Governments in relaion to the incentives they
have to provide a better service to their own business units and to make it difficult
for private sector certifiers to compete on equa terms. There is fundamenta
conflict of interest in the one locd public entity undertaking both commercia
functions and regulatory functions that affect those commercia functions and the
performance of private competitors. It is considered that in order to more
effectively deal with this problem the following arrangemerts would need to

aoply.
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a) Improved guidelines on how to ensure compliance by Loca Governments
with full cogt pricing and competitive neutrality principles in relation to
building certification and related statutory services.

b) Private sector certifiers to have access to an independent and effective
complaints mechanism in relation to full cost pricing and competitive
neutrality issues.

c) Powers of an independent reviewer or similar means to ensure the full cost
pricing and competitive neutrality issues are effectively resolved.

If these arrangements prove to be ineffective, there would be a need to consider
formal, independent and transparent regulation of al statutory charges, associated
sarvice levels and al commercid fees levied by Loca Governments, in relation to
building certification.

There would aso be a need for an entity to organise and monitor an effective audit
program and coordinate an effective disciplinary process in relation to certification
services. The evauation of broad roles has determined that it would be best if a
centralised State authority was responsible for licensing and that it is best if such
an entity was responsible a least for occupationa licensing in a number of
occupations to avoid the potentia for ‘regulatory capture’ by the occupations
being licensed and to achieve cost efficiencies. If such an approach was adopted,
this entity could aso be responsible for co-ordinating audit work of the
occupations and managing disciplinary processes.

The funding for such an entity could come out of accreditation fees and fines for
certification errors or separate audit fees. We consider that there would be a
public benefit that would justify levying accreditation fees, fines or audit fees to
cover monitoring costs for such an entity but have not determined the best specific

option.

In the case of building certification there would need to be a clear definition of the
role and responsibilities and processes of Local Governments in auditing the work
of certifiers and the role of the centralised State government agency. At this stage
it would seem appropriate to have loca Governments focus on compliance with
planning matters and the centralised State government agency focus on technical

and professiona misconduct matters. It is aso considered that a State agency
would achieve greater cost efficiencies and greater consistency in managing an

appropriate enforcement process for both technical and planning matters. Loca

Governments would be required to register complaints about private sector
certifiers with the State agency as is the case now. However some modifications
are considered necessary to ensure natural justice and avoid frivolous or vexatious
complaints.
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The mgor advantage of this option compared with the current arrangements
would be in securing and enhancing the benefits in terms of reduced time required
for building approvals and better certification services.

The mgor disadvantage with this option relates to the effort that would be
required to better resolve the conflict of interest and competitive neutrality issues.
We congider that these are till a mgjor problem for many local governments in
relation to building certification and that they are not likely to be most effectively
resolved while Loca Governments undertake both regulatory and commercia
functions. The foregoing recommendations would however lead to a hbig
improvement relative to the current arrangements.

In summary, while this option is considered to be an improvement over the current
arrangements, it entaills dgnificant competitive neutraity problems (and
associated costs) that would be extremely difficult and costly to resolve.

6.2.2 Certification by only independent private sector certifiers with
modifications to the current arrangements to address identified
problems and with an exception for remote regions where Local
Governmentswould still be able to provide certification services

Under this option, only independent private sector certifiers would provide al
certification services hat can be commercialised except in remote regions that
they would be unlikely to service. Local Governments would be able to provide
certification services in such remote regions. There would be a need for some
modifications to be incorporated including effective audits and more effective
disciplinary processes than currently apply.

Loca Governments would not undertake certification services in competition with
private sector certifiers except in remote regions. Loca Governments would not
issue building approvals based on the work of private sector certifiers. However,
under this option, Loca Governments would continue to decide matters under
Schedule 6 of Standard Building Regulation 1993. Private sector certifiers would
be required to certify work in accordance with relevant local building and
planning codes. Local Governments would have the authority to undertake audits
in relation to building and planning codes in their local government area.

This option would mean that there was more effective compstition in the
provisions of certification services. This is because the withdrawa of the local
governments from providing certification services would provide more
opportunities for private sector certifiers in each locd area (providing more scope
for new entry as well as growth of existing private sector certifiers) and the
elimination of competitive neutrdity problems would mean a more efficient
service.
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Concerns have been raised that private sector certifiers may not act in the public
interest in the same way that Loca Councils do under the current arrangements.
This concern is related to the fact that certification entails a quasi-regulaory
function and that market mechanisms that work well in norma competitive
markets do not apply in the same way for private sector certifiers. This is why
there needs to be effective, formal (public) monitoring and enforcement processes
in relation to the work of private sector certifiers. However there are a number of
specific observations that are relevant in response to this concern.

Firs the number of complaints in relaion to building certification work is
relatively small. It may be that there are undetected problems and complaints that
do not go to the BSA. However there are concerns that some complaints are
vexatious and do not adhere to principles of natural justice.

Second, most of the complaints relate to town planning issues. Consultation with
industry participants and loca government representatives confirmed there was
scope for Loca Governments to clarify planning requirements. It is considered
that a substantial number of problems relate to Local Governments being reluctant
or unable to define clearly what they require.

Third, Loca Governments who undertake both forma regulatory and commercia
functions in relation to certification services have a very prominent conflict of
interest. The conflict of interest is that they have commercia objectives and
regulatory responsbilities that affect their ability to meet their commercia
objectives and that could be used to hinder private sector certifiers in undertaking
their business certification services. Some Local Governments may have
developed reasonably effective arrangements for dealing with this conflict of
interest. However the basic conflict remains while Loca Governments undertake
both functions.

Consultation with private sector and former loca government certifiers
highlighted numerous problems that private sector certifiers encounter. At the
extreme the problem can be one of Loca Government entities being reluctant to
provide relevant planning information to private sector certifiers with the same
clarity, speed of service and cost that applies when such information is provided to
Local Government certifiers. This @nflict of interest problem that is associated
with Loca Governments is considered likely to be a mgor factor in causing
delays in relation to private certification work as well as in generating complaints
by Loca Governments about private sector certifiers.

Fourth, consultation has confirmed that the introduction of private sector certifiers
has led to faster approvals and better service, despite the broad range of conflict of
interest and other competitive neutrdity problems that exist.

Fifth, it should also be recognised that the motivation and effective accountability
of local government inspectors cannot be assured. It is often presumed that the
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absence of a profit incentive and specification of a public interest objective will by
themselves meke a big difference in ensuring an effective focus of public sector
employees on the public interest. However, the economics of behaviour suggests
that the starting point in assessing incentives is an assumption that most people are
generdly highly motivated by sdf-interest. This does not necessarily mean that
sf-interest precludes a concern about public interest but rather that there is a
need to recognise the motivation associated with self interest.

It has also been suggested that this option would deny the Community the right to
choose a trusted public entity to undertake certification services. However the
option of having a public entity undertake a function because of a concern that the
market will not work effectively is not consdered by us to be the first best
gpproach in terms of economic principles. We consider that the licensing of
private sector certifiers backed by enhanced monitoring processes is the better
option and that the involvement of Locd Government in both commercia and
regulatory activities entails significant costs for the community.

To sum up it has been suggested that Loca Governments are more likely to adopt
a friendly, accommodative and problem solving approach if an individua has a
problem with a certification issue. However, as noted the recorded error rate of
private sector certifiers is low, the introduction of private sector certifiers has led
to improvements in service and reduced waiting times and there is no guarantee
that Locd Governments will consistently perform in the desired manner. Based
on the application of smple incentive principles, one cannot be sure that Local

Government certifiers will provide superior services to those provided by the
private sector, backed by effective regulatory mechanisms

As in the case of the previous option, there would be a need for an entity to
organise and monitor an effective audit program and coordinate an effective
disciplinary process. The evaluation of broad roles has determined that it would
be best if a centralised State authority was responsible for licensing and thet it is
best if such an entity was responsible at least for occupationa licensing in a
number of occupations to avoid the potential for ‘regulatory capture by the
occupations being licensed and to achieve cost efficiencies. If such an approach
was adopted, this entity could also be responsible for co-ordinating audit work of
the occupations and managing disciplinary processes.

The funding for such an entity could come out of accreditation fees and fines for
certification errors or separate audit fees. We consider that there would be a
public benefit that would justify levying accreditation fees, fines or audit fees to
cover monitoring costs for such an entity.

In the case of building certification there would need to be a clear definition of the
role and responsibilities and processes of Local Governments in auditing the work
of certifiers and the role of the centralised State government agency. At this stage
it would seem appropriate to rave loca Governments focus on compliance with
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planning matters and the centralised State government agency focus on technical
and professional misconduct matters. It is also considered that a State agency
would achieve greater cost efficiencies and greater consistency in managing an
appropriate enforcement process for both technical and planning matters. Loca
Governments would be required to register complaints about private sector
certifiers with the State agency as is the case now. However some modifications
are considered necessary to ensure natural justice and avoid frivolous or vexatious
complaints.

We consider that this option would represent an important advance over the
current arrangements as the conflict of interest and competitive neutrality
problems that greatly restrict the effectiveness of private certification would be
eliminated. It is consdered that under this option many Local Governments
would have more enhanced incentives to provide better services to private sector
certifiers. When the risk of conflict of interest is removed it is likely that Local
Governments would be more focussed on clarifying their planning requirements
and in reducing delays in providing information for private sector certifiers and in
making associated approvals.

Provided an effective audit and enforcement program was developed, it should
mean that the public welfare objective was not compromised.

The main disadvantage with this option is the adjustment that Local Governments
would have to make. However it needs to be recognised that the overal
community would gain from faster approvals and cost savings for private sector
certifiers as Loca Governments improved their performance in the provision of
relevant information needed to undertake certification.

6.2.3 Sdf certification by suitably qualified builders supplemented by the
freedom to use independent private sector certifiers

This option entails self certification by suitably quaified builders supplemented
by the freedom to use independent private sector certifiers. Loca Governments
would not undertake commercid certification services in competition with
builders or independent private sector certifiers. The audit and enforcement
processes and responsibilities of Local Governments and a centralised State
agency would be similar as for the option of alowing only independent private
sector certifiers. It is considered that there would be a need for builders to be
subject to similar accreditation requirements as independent private sector
certifiers.

It is considered unlikely to be the case that builders are typicaly equipped or
interested to become certifiers so that they could self-certify. Thisis particularly
the case for planning matters. They may be interested in self-certification if it did
not require accreditation but this is not considered to be an effective option as
assessed in Sections 3 and 5.
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It also needs to be recognised that certification is a quas-regulatory function so
that some independence in terms of monitoring by an unrelated third party is
considered to be of benefit. It is also noted that private sector certifiers have
responsibilities to monitor other aspects of a builders activities other than building
certification e.g. payment of portable long service obligations and home warranty
insurance. It is not clear that they should have such responsibilities but removing
them could have a range of implications. It is not possible to assess these
implications given the scope of this review.

It is considered that self certification would provide no meaningful advance over
the option where only independent private sector certifiers were allowed to
provide certification services.
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THE ASSESSMENT OF SUPPORTING REGULATORY
AND ADMINISTRATIVE OPTIONS FOR LICENSING,
MONITORING AND ENFORCEMENT

7.1 ACCREDITATION

At present there are different education and experience requirements for
3 different levels. We consider that specification of a basic skills test is relevant
when setting minimum licensing criteria

The current educational and experience requirements seem reasonable as entry
criteria. The main aspect where a clear public benefit is not apparent is in the
need for compulsory continuing professiona development. If there is an effective
audit and enforcement process there should be no need to maintain a regquirement
that continuing professiona development be compulsory. Certifiers should be free
to choose the nature and extent of continuing professiona development that is in
their best interest. The audit and enforcement program should act as an effective
accountability device and together with competitive rivary provide appropriate
incentives to undertake continuing professonal development that is consistent
with meeting the objectives of the legidation.

The LGAQ review has aso noted there may be merit in lowering the continuing
professona development requirements for building surveying technicians in rura
areas. However as noted it is considered that the requirement for compulsory
professiona development should be removed dtogether.

As noted earlier in the report, we have also identified a serious weskness in the
current arrangements whereby BSAP which is wholly owned by AIBS has
discretion over setting the prescribed requirements for accreditation. We consider
that it is clearly not appropriate for an industry entity to have legidative authority
to determine accreditation criteria.

During the course of this review the Department of Loca Government and
Panning proposed that there be additiona planning competency requirements for
accreditation. This was considered to be necessary given that most of the
complaints about private sector certifiers relate to planning matters. Private sector
certifiers also noted that is often difficult to interpret panning requirements of
Councils.

The Department of Local Government and Planning is proposing a two level
accreditation scheme to be administered by the BSA with Loca Government
participation. Under the scheme dl building certifiers would be accredited by the
BSA asis currently the case. The BSA would assess their technical competency

ECONOMIC INSIGHTS

PAGE 56



PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

This requirement would
congtitute an additional
and potentially
significant restriction
on competition.

and would be accredited in terms of technical capacity. This would enable them
to assess but not gpprove building plans for compliance with building regulations.
In order to issue approvas they would need a higher level of accreditation in
relatiion to planning and regulatory skills.  The planning competencies would be
established by Regulation.

We consider that this requirement would congtitute an additional and potentialy
significant redtriction on competition. The main difficulties in assessing this
option are that the requirement for a planning competency is not defined in any
detail and the role of Loca Governments in the accreditation process is aso not
well defined.

It is clear that there are problems in understanding and complying with the
planning requirements of many Councils. However it is not clear that this is the
fault of private sector certifiers as Councils may not have strong incentives to
clarify their requirements to private sector certifiers.

We are concerned that the introduction of this additiona requirement could be
used as an additiona means to advantage Local Government certifiers at the
expense of private sector certifiers. We have aso not had the opportunity for
consultation about this additional restriction.

We would not have significant concerns if the option of only alowing private
sector certifiers was alowed as there would then be no competitive neutrality
issue. However it the option of both Locad Government and private sector
certifiers was retained (with enhancements) we would a so be concerned about the
introduction of this additiona restriction until it had been demonstrated that the
revised arrangements with respect to addressing conflict of interest and
competitive neutrality issues of Local Governments were effective.

This option should aso be compared to an option of requiring Local Governments
to clarify their planning requirements and ensure the same service to private sector
certifiers as their own Local Government certifiers.

It is possible that the requirement for planning competencies would entall a
significant public benefit. But there is aso a risk of a substantia adverse impact
on compdition unless the competitive neutrality problems are effectively
addressed. There may aso be scope to adopt an approach that has smilar benefits
but is less redrictive in its impact on competition (e.g. requirements on Loca
Governments to clarify their planning requirements and make them more
accessible). Given these considerations we consider that at present there is
insufficient information to demondrate that a requirement for additiona
accreditation requirements in relation to planning competenciesis clearly judtified.
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Idedlly we consider that this additiona restriction should be the subject of further
consultation and investigation once the other elements of a reform package had
been devel oped.

7.2 CHARACTER

Under the legidation, the applicant must pass a “fit and proper person” test. The
legidation only provides broad discretion as to how the test is to be applied and
assessed.  In particular, section 113(2) of the Standard Building Regulation 1993
states that ¥

“In determining whether the applicant isa fit and proper person to be
accredited asa building certifier for thelevel, the accrediting body may
consider ¥

0 dealingsinwhich the applicant has been involved and the standard
of honesty and integrity demonstrated in the dealings; and

o anyfailurebytheapplicant to carry out statutory obligationsand the
reasons for the failure, and

O any other matter the body considers appropriate.”

Generdly, the rationae for the character test is consumer protection and there is
widespread support for the inclusion of some sort of character test in the
legidation. However, there is a case for making the guidelines more specific so as
to adequately protect consumers while ensuring and avoiding the potentia for new
entrants being unfairly excluded. There is clearly a vaue in minimising discretion
and being as specific and objective as possible about the criteriafor the test.

Currently, there are no precise guidelines that are required to be applied when
determining whether a person is of good character. This has resulted in various
legal interpretations of the phrase “fit and proper”.

During industry consultation it was suggested that issues such as “insolvency and
bankruptcy” should be included in the test, dong with “crimina history”. The
case for the incluson of a “bankruptcy and insolvency” criteria needs further
clarification. There is arisk that someone of good repute could be excluded from
operating because of a financia failure unrelated to the building business or one
that occurred a long time ago. It is appropriate that specific requirements are
assessed and included in the legidation.

An assessment of the “crimina history” aone does not seem sufficient, as it
would dlow the licensng of demonstrated poor performers in the building
industry (e.g. those who are subject to disciplinary action under a different trade).
It is even possible that a person could be granted a licence or have the licence
renewed despite the fact the applicant is subject to disciplinary actions for poor
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building practices. It is appropriate that criteria specificaly dealing with these
issues be included in the legidation.

Overdl, it is considered that the “fit and proper person” test results in a benefit to
the public and should therefore remain part of the legidation. However, to be
effective and fair the legidated guidelines need to be more specific and not enable
broad discretion by the accrediting body.

An attractive option is to move towards clear criteria such as set out under section
37 of the Electricity Act 1971 in the Australian Capital Territory %

“In determining whether a person is a fit and proper person for the
pur pose of section 34, 35 or 36, the Board shall haveregard to whether the
person %

0 has, during the period of 10 years that preceded the making of the
application, been convicted of, or served any part of a term of
imprisonment for, an offencein the Territory or elsewhereinvolving fraud
or dishonesty;

o was, when the application was made, subject to a charge pending in
relation to such an offence;

0 has, at any time, been convicted of an offence against this Act or a
corresponding law of a State or another Territory; or

0 has been refused a licence under a corresponding law of a State or
another Territory.”

In addition to the aove requirements, the test could also exclude parties who are
subject to certain disciplinary actions regarding a building trade in Queendand or
elsawhere, and could also exclude parties who are bankrupt or subject to winding
up procedures. However, detailed assessments of financia capacity are not
recommended as they are considered to be too intrusive and not justified.

7.3 ACCREDITATION FEES

The accreditation fees appear high relative to other professions. Fees paid by
licensed plumbers and electricians are substantially lower. A plumber pays an
initial fee of $80 to obtain a licence, which is renewed annually at a cost of $26.
Electricians are classed under two categories, a worker or contractor. A workers
license costs $25 and is vdid for 5 years. A workers license allows the electrician
to operate as a self-employed electricad mechanic or under a contractor. A
contractor pays an annual fee of $200, and can employ any number of licensed
worker electricians. Once an engineer has achieved quaifications they are not
required to obtain a license in order to practise as an engineer unless they are
managing an engineering business or unit. However many larger firms prefer
employing engineers who are members of the Ingtitute of Engineers. Annua
membership fees for the Institute range from $110 to $444.
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The cost of accreditation is further increased due to the fact that the legidation
requires accreditation by BSAP prior to the BSA granting a licence. BSAP
accreditation costs around $150 and every 3 years the accreditation is assessed for
an extra $121. Furthermore, certifiers need to undertake Continuing Professional
Development as specified by the Audtraian Institute of Building Surveyors. In
order to attend these training courses, certifiers need to be either members with the
Ingtitute or pay separate course fees. Membership with the Institute was quoted as
being $220 + GST. In addition to these costs, continuing professiona
development is generally only provided in Brisbane. In other words, most
certifiers incur dgnificant travel costs in meeting the continuing professiona
development criteria

Unless the accreditation fees are clearly exorbitant it is considered that they will
not be a magjor restriction on competition. They are costs that al certifiers face
and will be recovered from fees charged just like al costs. Recovery will occur
because there is a regulatory requirement for the certification function, however
they do add to the costs of building so that it is important that they are set at
reasonable levels.

It needs to be recognised that some reasonable accreditation fee will be required to
cover the costs of the audit and enforcement program that is required for any
option involving private sector certification.

If some entities do not generate enough work to cover the fees this just reflects the
market is not large enough for some operators or they are not efficient but thisis
true in ensuring fees are sufficient to cover many government costs for many
markets e.g. taxation or rates.

The most important issue here is to be sure that al entities doing the same work
pay the same fee, assuming the associated regulatory costs are the same. It is
important that the Local Governments include a cost component in their chargng
structure to establish cost equivalence with private sector certifiers, otherwise
competitive neutrality would be compromised.

There is however a complication here in that it is argued that most of the costs of
the accreditation system are expended in investigating complaints againgt private
sector certifiers. To the extent this is true there is scope for a different fee but it
needs to be emphasized that all of the hidden administrative and other certification
support costs that are incurred when councils provide certification services need to
be included in their fees for certification services. Consultation and inquiries
undertaken during this review indicate that this is not the case and that there are
widespread breaches of competitive neutrality by Local Governments in relation
to certification services.
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This competitive neutrality issue would not arise for the option where there were
only private sector certifiers. If a mixture is retained then it is considered that it
will be necessary to implement arrangements for more effectively addressing
competitive neutrality issues.

As noted, one of the recommendations of this PBT is to increase the frequency
and scope of BSA and Loca Government audits of building certifiers.  The BSA
would be focussed on technica matters and Local Governments on planning
matters. This is likely to mean some increased costs and raises the issue of
appropriate funding mechanisms. It is aso noted that the Department of Loca
Government and Planning has advised that the BSA’s auditors have determined
that the BSA’s current accreditation system is significantly underfunded.

We consder that there would be a public benefit that would justify levying
accreditation fees, fines and audit fees to adequately cover monitoring costs of
private certification services. The specific options for additiond BSA funding
include raising the current annua accreditation fee; imposing an additional fee for
private sector certifiers (recognising that they are the main focus of BSA audits);
imposing a percentage levy on building work or imposng an audit fee
commensurate with the number of building applications assessed by each entity,
supplemented by a discount and penalty system. Note that there would aso be a
need for a funding mechanism for audits by Loca Governments in relaion to
planning issues. Thisis considered in the section on Statutory Charges.

As indicated above, we have concerns about proposals to revise accreditation fees
for private sector certifiers unless more effective arrangements (consistent with
our recommendations in section 6) are implemented to deal with competitive
neutrality issues. However assuming that this can be effectively addressed an
additional fee for private sector certifiers to cover the costs d monitoring can be
justified.

We consider that the best option for covering the costs of monitoring would be
one where the fee was as closdly related as possible to the income generated by
the certifier in undertaking the certification work, with discounts to reward good
performance and pendties for poor performance. A fixed fee would be unduly
restrictive on certifiers who are not full time certifiers and a building levy would
be seen as excessive and unfair by builders. Thus our preference is for an
gpplication audit fee commensurate with the number of applications assessed by
each certifier, supplemented by a discount and penalty system.

As noted another potentially anti-competitive aspect of accreditation fees is that
the requirement for continuing professona development effectively requires
additional membership with an appropriate industry association and seminar fees.
This raises the minimum for annual accreditation to about $1,000 and there is aso
the cogt of time spent in complying with these requirements to be considered.
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This additiona cost would not be compulsorily incurred if the requirement of
compulsory continuing professiona devel opment was removed as recommended.

7.4 BUILDING SURVEYING TECHNICIANS

Building surveying technicians not employed by Loca Governments are not
alowed to undertake any building certification functions. They can only assst
with such functions. However their counterparts in Loca Governments can certify
certain work based on the view that they are better supervised.

This is a direct breach of competitive neutraity. It could be addressed by
alowing private sector certifiers the same responsibilities as Local Government
certifiers, provided more effective regulation of private sector certifiers can be
reasonably achieved or by removing the advantage that building surveying
technicians have when they work for Local Governments. Options for enhancing
the monitoring and enforcement process have been suggested in the broad options
and aso in the section on disciplinary processes set out below.

This competitive neutrality issue would not arise for the option where there were
only private sector certifiers.

An alternative option is to alow the current arrangements to continue for remote
and rura regions only. We condder this option would be judtified by the
associated public benefits.

7.5 CHARGESFOR STATUTORY FUNCTIONS

As with accreditation fees, unless the charges are clearly exorbitant it is
considered that they will not be a mgjor restriction on competition. They are a
cost that al certifiers face and will be recovered from fees charged just like al
costs. Recovery will occur because there is a regulatory requirement for the
certification function.

If some entities do not generate enough work to cover the fees this just reflects the
market is not large enough for some operators but this is true of many government
costs for many markets e.g. taxation or rates.

The most important issue here is to be sure that al entities doing the same work
pay the same charges. It is important the Local Governments include a cost
component in their charging structure to establish cost equivalence with private
sector certifiers, otherwise competitive neutrality would be compromised.

The LGAQ (2001) review proposed a fair trading policy for councils to facilitate
fair competition between local council certifiers and private sector certifiers. The
concerns about competitive neutrality would provide a strong rationale for such an
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consider that it is better
if there was a separate
fee to cover the costs of
auditing to ensure
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planning requirements,
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our concerns about the
need to address conflict
of interest and
competitive neutrality

problems for Councils

option. However it should be noted that this proposed requirement and many
other requirements would not be necessary at al for the options where there were
only private sector certifiers.

As noted in section 4.3 of this report there is dready a Code of Competitive
Conduct specified under the Locad Government Act 1993 or when council
business activities are formally commerciaised or corporatised. Under the Code,
Loca Governments are required to implement a form of full cost pricing of their
commercial services. However an election to implement the Code is at the
discretion of the Local Government, unless entities are formally commercialised
or corporatised which is aso a policy matter for Local Governments.

Given the extent of competitive neutrality issues raised by this review, we
consder that if Local Government certifiers continue to provide certification
services in competition with private sector certifiers that it is critical to develop
improved arrangements for ensuring effective adherence with competitive
neutrality principles. In this respect, the most critica change would be to alow
independent reviews of complaints, with power to obtain al relevant information
(including financid information) and power to ensure adherence to competitive
neutrality principles. However we consider that it would be very difficult to
resolve dl competitive neutrality problems because Loca Governments would
dtill face a conflict of interest where they undertook both commercia and
regulatory functions that affected those commercia functions. Even if there was
strict regulation of fees and charges they would till have incentives to assist their
business units in the provision of information in a timely manner giving them an
advantage over private sector certifiers. We have specified the arrangements that
we consider are critica for more effectively addressing competitive neutrality
issues in section 6.2.1.

This PBT has confirmed that Councils should be responsible for ensuring
development in their loca areas complies with their planning requirements. This
raises the issue of how such a function should be funded. Currently there is no
specific fee that Councils can charge for ensuring that there is compliance with
their planning requirements. The funds come out of rates or any excess from other
statutory charges. Given concerns about accountability and transparency we
consider that it is better if there was a separate fee to cover the costs of auditing to
ensure compliance with planning requirements. However we reiterate our
concerns that new or higher accreditation fees and statutory charges should not be
introduced until improved arrangements are implemented to address conflict of
interest and competitive neutrality problems associated with Councils.

7.6 COMPULSORY INSURANCE

Compulsory professional indemnity insurance for private sector certifiers is
currently reported to be about $2,000 per certifier. Another restrictive aspect of
the legidative provison in relaion to professond indemnity insurance is that
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If there was an effective
licensing and
monitoring system for
certification services
there would be less
problems and less need
for compulsory

insurance

there is arequirement for the insurance to cover a period for 10 years after the
private certifier ceases to be an accredited certifier.

Assuming 173 private sector certifiers and some 43,000 building applications that
they certify, this works out a around $8 per building gpplication. From this
perspective, thisis a relatively minor cost. However, it would make it difficult for
some private sector certifiers to operate on a part-time basis depending on the
number of approvals they made.

There is dso a competitive neutraity issue with compulsory insurance as Loca
Governments do not have to take out specific professona indemnity insurance
focussed on certification. However they are required to have a minimum of $10
million professona indemnity insurance and $30 million of public ligbility
insurance to cover their total operations. Another aspect is that it is likely to be
perceived to be much more difficult to sue effectively a local council than an
individual private certifier. As is the case for a number of other restrictions this
would not be a competitive neutrdity issue for options that only involve private
sector certifiers.

If there was an effective licensing and monitoring system for certification services
there would be less problems and less need for compulsory insurance. Ideally the
system should be sufficiently effective to avoid the need for compulsory
insurance.  Recommendations are made in section 7.7 for enhancing the
monitoring system for private sector certifiers.

It should aso be recognised that an important “mora hazard” is introduced when
compulsory insurance is introduced. The mere existence of such insurance
changes incentives of both certifiers and regulators and ceteris paribus will mean a
greater incidence of problems. There is a trend in society to tend to rely on
insurance to address a wide range of problems and it is apparent that this can
entail unforeseen costs and difficulties in insurance markets.

The main argument in support of insurance is that in the event that the certifier no
longer practices or cannot be pursued for a problem that is their responsibility,
then there is no means of being able to recover compensation. There are three
relevant responses to this concern. First as aready demonstrated the number of
complaints is extremely low so that risks of a problem are aso low and in our
view do not clearly warrant a requirement for compulsory professona indemnity
insurance. Second with a more effective audit and enforcement system the
incidence of problems should diminish further. Third many practitioners are likely
to take out professiona indemnity insurance themselves as they may see it as
relevant for their business. However thisis not areason to legidate for a minimum
standard as there may be some individuals who determine that the insurance is
unnecessary given their approach and skills.
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Rather than specifying
a compulsory
requirement for
professional indemnity
insuranceitis
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would be useful to
specify that certifiers
should be required to
advise homeowners
and builders whether
they have professional
indemnity insurance
and the nature and
extent of the cover

The LGAQ review has
made a number of
recommendationsin
relation to disciplinary
processes. They
include: mandatory
mediation before a
complaint can be
submitted to the BSA; a
revised definition of
professional
misconduct to
distinguish clearly
between administrative
and minor mistakes and
more serious technical
breaches; and
developing a system of
demerit points and
penalties

Rather than specifying a compulsory requirement for professiond indemnity
insurance, one option would be to specify that certifiers should be required to
advise homeowners and builders whether they have professionad indemnity
insurance and the nature and extent of the cover.

Although there was some support for such an option in some submissions the
predominant view was that compulsory professiond indemnity insurance was a
necessary check in the system, at least until there is better evidence that an
enhanced audit and enforcement systems is working effectively. On baance, we
support this option &t this stage.

7.7 DISCIPLINARY PROCESSES

Issues in relation to the current disciplinary processes include ensuring natura
justice, clarity in the definition of professona misconduct, adequate specific
measures to address minor and maor matters, overlapping responsibilities of
various public entities and the role of the Chief Executive of the Department of
Loca Government and Planning in hearing certain appesals.

It has been suggested that there is a need to have a separate body from the
accreditation body responsible for disciplinary processes. This probably reflects a
concern that the accreditation entity may be reluctant to revoke licenses it granted
or otherwise take appropriate disciplinary action. However provided that the
regulatory entity is required to report on incidences of problems and how it dealt
with them and the regulatory entity does not have the responsbility of licensing a
single or very limited number of professions, this issue is not considered sufficient
to warrant such a separation of roles.

The main problems with disciplinary processes normally relate to ensuring natural
justice, the lack of consistent treatment and lack of transparency and
accountability in the hearing of complaints and the application of sanctions.
These issues can be dedt with by requirements for appropriately transparent
processes and for an adequate appea mechanism including final appedals in the
normal courts.

The LGAQ review has made a number of useful recommendations in relation to
disciplinary processes. They include: mandatory mediation before a complaint can
be submitted to the BSA; a revised definition of professona misconduct to
distinguish clearly between administrative and minor mistakes and more serious
technical breaches;, and developing a system of demerit points and pendalties.
These are considered to ke useful recommendations and are consistent with the
need to ensure there is effective regulation of certification services recognising
that norma competitive market conditions do not apply.

The LGAQ review also recommended that the current provision for appeal to the
Chief Executive of the Department of Loca Government and Planning be
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options for hearing
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direct responsibility of
a Court

We consider that these
specific options would
be in the public interest
but our preference
would be to use the
Queensland Building

Tribunal

replaced with an apped againgt the BSA disciplinary decisions being made
directly to the Court. The relevance of separating policy and regulatory roles
would provide support for this option. However it is considered that it would be
more effective if an intermediate low cost step was till retained but not through
the Chief Executive of the Department of Loca Government and Planning.

In developing specific options for hearing professonal misconduct appedls it is
consdered that it is likely to be more cost effective if there is an initid low cost
step prior to hearing the appea in a Court. One option would be to use the
Queendand Building Tribuna. However the Department of Local Government
and Planning has estimated that this would entail additional funding through the
accreditation system of $100,000 annually.

An dternative which we consider would not be anti-competitive and which could
be less costly would be to establish a Building Certifiers Disciplinary Panel. The
Panel could comprise a number of appropriately qualified persons (e.g. lawyers,
building certifiers, town planners, and loca government representatives) from
which an appropriately qualified and independent panel could be selected to hear
individual disciplinary matters. Given the scope for conflict of interest issues with
respect to Local Government representatives in assessing complaints about private
sector certifiers the panel for each specific matter would need to be appropriately
balanced.

The Department of Local Government and Planning has further proposed that the
BSA and the Building Certifiers Disciplinary Pand or Queendand Building
Tribunal would only ded with charges of unsatisfactory conduct and not the more
serious charge of professional misconduct. In this respect it is presumed that there
would be a revised and appropriate definitions of professona misconduct and the
less serious charge of unsatisfactory conduct. This reflects aconcern that acharge
for the revised definition of professona misconduct would be a serious matter,

outside the expertise of both the BSA and possibly the aforementioned appeal

bodies and should be the direct responsibility of a Court.

We consider that these specific options for deding with unsatisfactory and
professional misconduct options are in the public interest. Given some concerns
we have about the possibility of conflicts of interest for the Building Certifiers
Disciplinary Panel our preference would be to use the Queendand Building
Tribunal.

7.8 CONFLICT OF INTEREST

As noted, the private provison of building certification services is not subject to
the normal market forces as the private sector is essentially undertaking a quasi-
regulatory function. This means that there will be a need for specia regulatory
arrangements.
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that a voluntary code of
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In summary it is
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conflict of interest
provision asit standsin
Section 128 of the
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retained for private
sector certifiers.
However as noted in
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report thereisalso a
need to more effectively
address the conflict of
interest and
competitive neutrality
problems for Local
Government certifiers

Conflict of interest is a mgjor issue in many professions and there are now mgjor
concerns for example about conflicts of interest in various accounting functions.
The existing combination of salf regulation and forma regulatory arrangements in
the accounting professon has not been able to ded effectively with these
conflicts, so that a specia provison in an area of important potentia conflict
could well be justified. Experience has shown that a voluntary code of conduct is
generdly inadequate for dealing with important potential conflicts.

The LGAQ review notes there is a need for greater community awareness of
building certification and recommends that certifiers be required to advise clients
about who is doing their certification, what their responsibilities are and to provide
copies of approvas and inspection certificates to owners. Given the information
weaknesses and scope for conflicts of interest there is considered to be a strong
rationde for this recommendation. In addition it is considered that the existing
conflict of interest provisons in the Standard Building Regulation should be
retained.

The existing requirement (see Section 2.5.8 of this Report) highlights another
issue for Loca Governments. It would seem that a Local Government building
certifier would be defined as having a conflict of interest under this provision if
they worked on building work undertaken by the Loca Government. However
Locd Government building work is salf-assessable under the Integrated Planning
Act, so that this section of the legidation does not apply to Loca Governments.

However, these arrangements highlight an important competitive neutrality issue.
The issue is that there is a specific requirement in the legidation that was intended
to address a conflict of interest arising for private sector certifiers, but in contrast
there is nothing specific in the legidation to effectively address a conflict of
interest arising for Local Government certifiers.

In summary it is considered that the conflict of interest provison as it stands in
Section 128 of the Standard Building Regulation should be retained for private
sector certifiers. However as noted in numerous places in this report there is aso
a need to more effectively address the conflict of interest and competitive
neutrality problems for Local Government certifiers.

ECONOMIC INSIGHTS

PAGE 67



PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

We have not been able
to definitively
determine the best
options for resolving

all issues

Some form of licensing
islikely to be an
efficient mechanismto
deal with the
information and public
safety issues

Conflicts of interest

and competitive
neutrality are major
issues for Local
Governments under the

current arrangements

There are two basic
options for providing
certification services:
(1) a modified form of
the current
arrangements or (2)
allowing only private

sector certification

CONCLUSION

This section summarises key conclusions that we have made in this public benefit
test. Our conclusions are based on the application of economic and governance
principles and our understanding of the current arrangements and problems
associated with those arrangements, based on the public consultation process and
the information we have reviewed.

As this public benefit test is a minor review and qualitative in nature we have not
been able to definitively resolve dl issues and definitively determine the best
options. In places we have presented a preference for certain options and
recommendations, however we note that there is scope to take a different view.

Our key conclusions and the associated underlying rationale are outlined below,
aong with an indication of the key information required to establish a preference
for certain options. Information and views were requested in the public
consultation phase to help arrive at the best options for the community as a whole.
In severa cases, there was a consensus on the proposed approach. However, in
severd ingtances, there were strong opposing voices, particularly in relation to
compstitive neutrality issues.

We consider that information problems and public safety concerns and the
efficiency of some form of licensing in dealing with these effects provide a strong
rationae for some form of licensing for building certification services.

We aso consider that many of the potentia conflicts of interest, competitive
neutrality issues and inefficiencies that arise with the current arrangements relate
to defining appropriate roles and ensuring effective accountability of the various
public and private entities involved.

We consider that there are two basic options for providing certification services as
follows:

1. Retain the existing arrangements where both Local Government and private
sector certifiers can provide certification services but with enhancements in
terms of monitoring private certification work and in addressing conflict of
interest and competitive neutrality issues for Loca Governments.

2. Allow only private sector certifiers to provide certification services, except in
remote regions where Loca Governments would be able to continue to
provide these services, and with enhancements in terms of monitoring private
sector certification work.
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The first option could be judtified if it was considered that effective arrangements
could be developed to address the conflict of interest and competitive neutrality
issues and if it was considered that it was essentia to provide the community with
the ability to choose between a public certifier and a private sector certifier.

The second option could be jusdtified if it was consdered that it would not be
possible to develop effective arrangements to address the conflict of interest and
competitive neutrdity issues and if it was considered that the licensng and
monitoring arrangements for private sector certifiers would provide the public
with adequate protection.

In relation to the specific restrictions on competition, the main issues for several of
the regtrictions (accreditation fees, treatment of building surveying technicians,
statutory charges and conflict of interest) relate to competitive neutrality issues.
Either of the above basic options would offer improvements over the current
arrangements but we consider option 2 would be the more effective.

The competitive neutrality issue is not smply one of setting fees but aso of
dedling with the scope for Local Governments in relation to the incentives they
have to provide a better service to their owvn business units and to make it difficult
for private sector certifiers to compete on equa terms. There is a fundamental
conflict of interest in the one local public entity undertaking both commercia
functions and regulatory functions that affect those commercial functions and the
performance of private competitors. It is considered that in order to more
effectively ded with this problem the following arrangements would need to

aoply.

a) Improved guidelines on how to ensure compliance by Loca Governments
with full cogt pricing and competitive neutrality principles in relation to
building certification and related statutory services.

b) Private sector certifiers to have access to an independent and effective
complaints mechanism in reation to full cost pricing and competitive
neutrality issues.

c) Powers of an independent reviewer or similar means to ensure the full cost
pricing and competitive neutrality issues are effectively resolved.

The above principles are of particular importance in relaion to statutory charges.
At present the Loca Governments have too much discretion in setting their
charges for datutory functions and in addressing conflict of interest and
competitive neutraity issues. In light of the strong opposition by Councils against
the regulation of their statutory charges and commercia fees, we consider that the
adoption of the above principlesis critical.

In relation to accreditation we consider that the current educational and experience
requirements for entry are reasonable. However we consider that continuing
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professona development should be voluntary and not compulsory. We consider
that an enhanced audit and enforcement program and competitive rivalry amongst
certifiers in the private sector would provide sufficient incentives for certifiersin
the private sector to choose the nature and extent of continuing professional
development that is appropriate for their business. The remova of the
requirement for compulsory continuing professona development would aso
reduce the cost of accreditation.

In addition, we conclude that BSAP or any industry entity should not have the
discretion to determine accreditation requirements. This is a regulatory function
that affects competition and this should not be at the discretion of an industry

body.

In relaion to the additiona planning competency requirements for accreditation,
we conclude that further consultation and investigation are needed to establish
whether there is a public benefit.

We conclude that the character test should be retained but that the criteria should
be as objective as possible.

Competitive neutrality issues need to be resolved for accreditation fees. Loca
Governments need to include an appropriate cost component in their charging
structure to establish cost equivalence with private sector certifiers, otherwise
competitive neutrality would be compromised.

We conclude that an gpplication audit fee is the most appropriate option to fund
the monitoring of private sector certifiers. Such a fee should rot be introduced
until more effective arrangements have been implemented to deal with
compstitive neutrality issues.

We conclude that the fact that a Local Government building surveying technician
may perform certification functions while a building surveying technician not
working for the Local Government may not, is a direct breach of competitive
neutrality. We consider that the continuation of current arrangements is only
judtified in remote regions or in smal Councils.

In relation to charges for gatutory functions, the main issue is the need for Local
Governments to achieve competitive neutrdity in  their charges.
Recommendations a, b and ¢ as outlined above are critical if Local Governments
continue to provide certification services in competition with private sector
certifiers.

While a separate fee to cover the costs of auditing to ensure compliance with
planning requirements is preferred, such a fee should not be introduced until
improved arrangements are implemented to address conflict of interest and
competitive neutrality problems with Councils.
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In relation to compulsory professona indemnity insurance we consider that if
there was an effective licensing and monitoring system there would be no need for
such a compulsory requirement. However, in the submissions received there has
been strong support for the current arrangements. Submissions claimed that
compulsory professional indemnity insurance is a necessary check in the system,
a least until there is better evidence that an enhanced audit and enforcement
system is working effectively. On balance we support the retention of compulsory
professona indemnity insurance until there is sufficient evidence that an
enhanced audit and enforcement system is working effectively.

In relation to disciplinary processes, the recommendations include: mandatory
mediation before a complaint can be submitted to the Building Services Authority;
a revised definition of professonal misconduct to distinguish clearly between
adminigtrative and minor mistakes and more serious technical breaches,
developing a system of demerit points and pendlties; and replacing the current
provison for appeal to the Chief Executive of the Department of Loca
Government and Planning with apped to an independent tribunal o smilar low
cost independent mechanism, with subsequent apped to the Planning and
Environment Court.

We congider that it would in the public interest to establish alow cost step prior to
hearing professional misconduct appeds in a Court. We consider the use of the
Queendand Building Tribuna to be most appropriate for this purpose.

In relation to the conflict of interest restrictions, we consider that the current
provisions in the legidation should be retained for private sector cetifiers. As
noted above we aso think it is critica to implement arrangements that more
effectively address the conflict of interest and competitive neutrality issues for
Loca Government certifiers.
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ANNEX A

PERSONS CONSULTED FOR DRAFT REPORT

The conduct of the Public Benefit Test has been overseen by a Review Committee
comprising representatives from the Department of Loca Government and
Planning, Queendand Treasury Department, the Department of Natural Resources
and Mines and the Queendand Building Services Authority.

Review Committee

Q

Ain Kuru, Generd Manager, Building Codes Queendand, Department of
Loca Government and Planning

Ashley Anderssen, Principa Treasury Anayst, Resources, Treasury Office,
Queensland Treasury

Bill Hastie, Acting Project Manager, NCP, Department of Local Government
and Planning

lan White, Acting Assistant General Manager, Queendand Building Services
Authority

Ann Woolley, Manager, Urban Water Supply Services, Department of
Natural Resources and Mines.

Queensland Government Agencies

Q

Dr Ted Campbell, Director-Genera, Department of Local Government and
Panning

David Howe, Department of Local Government and Planning

Kate Peters, Department of Local Government and Planning

Barry Robertson, Department of Local Government and Planning
Veronica Mauri, Manager Licensing, Electrica Safety Office

Barry Dieckman, Manager Electricity Supply, Electrica Safety Office
Gary Leis, Department of Public Works

Steve Greenwood, Manager, Planning and Socia Policy, Local Government
Association of Queendand.

Macolm Griffin, Planning and Development Policy Officer, Loca
Government Association of Queendand.

Queensland Industry Representatives

Q

Phil Breeze, Manager, Dispute Resolution, Queendand Master Builders
Association.
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Bill Watson, Connector’s
Craig Loynes, D& C Services.

Kevin Cuskdly, Technicad Advisor, Housing Industry Association of
Queendand

Wawick Temby, Executive Director, Housing Industry Association
Queendand.

Rick Wiley, Assstant Director, Planning and Environment, Housing Industry
Association Queendand

David Blake, Director, Allied Building Certification

Stacy Kennedy, Express Plan Approval Services Pty. Ltd.

Ken Murray, Director, AAA Building Consultants

Elizabeth Hopkins, Coastline Building Approvas

Alan Greet, Managing Director, Queendand Building Consulting Group.
Peter Birkhard, Queendand Building Consulting Group

Ken Wilcox, Operations Manager, Queendand Building Consulting Group
Neil Middleton, Quality Assurance Manager, Ramtaps

Craig Holmes, Saxon Water Heaters

Brien Wilkins, Coastline Building Approvas

Bruce Leese, Tropica Coast Certification Group

Queendand Local Councils

Q

Q

Stan Spyrou, Logan Development Services Manager, Logan City Council.

Bob Wallis, Manager, Development and Regulatory Services, Brisbane City
Coundil.

David Kay, Supervisor, Building Certification Unit and Plumbing Services,
Ipswich City Council

Inter state Agencies

Q

Q

Q

Austrdian Building Codes Board

Department of Industry, Tourism and Resources
Ingtitution of Engineers, Audtradia

Master Builders Association of New South Wales
Master Builders Association of Victoria

New Zealand Building Industry Authority

New Zealand Registered Master Builders Federation
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O Pamning NSW
0  Productivity Commission
0 Victorian Building Industry Commission

O Victorian Department of Treasury and Finance
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ANNEX B PERSONS CONSULTED FOR FINAL REPORT

Focus Forum held 18 April 2002
0 lan White, Queendand Building Services Authority

O Geoff Mitchdl, Audrdian Presdent, Austrdian Institute of Building
Surveyors

0 Brian Gobie, Regulatory Manager, Gold Coast City Council
O Larry Porter, BSAP Queendand and public private certifier
o Clay Anderson, Regulatory Manager Noose Shire Council

o Ma Edmiston, Department of Works and CPD assessor for AIBS
Queendand

0 Gary Lucas, Ingtitute of Engineers, Queendand
o  Phil Breeze, Queendand Master Builders Association

0 Linda Mdhuish, Logan City Council, representing Stan Spyrou, AIBS
Queendland president

0 Peter Nelson, Queendand President Building Designers Association
O Mark O Leary, Department of Local Government and Planning

0 Kate Peters, Department of Local Government and Planning

0 David Howe, Department of Local Government and Planning

O  Ain Kuru, Department of Local Government and Planning

0 Bill Hastie, Department of Loca Government and Planning

0 Ashley Anderssen, Queensland Treasury
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ANNEX C

LIST OF SUBMISSIONS

The following submissions were received in response to the Draft Report of the
Preliminary Public Benefit Test — The Queendand Building Act and Associated
Regulations.
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Alan Greet, Queendand Building Consulting Group
Austrdian Ingtitute of Building Surveyors

Biggenden Shire Council

Boonah Shire Council

Brisbane City Council

Building Designers Association of Queendand Inc.
Building Services Authority

Bundaberg City Council

Burdekin Shire Council

Cambooya Shire Council

Coalin Job

Department of Public Works (Project Services)

Esk Shire Council

Gold Coast City Council

Greg Dempster and Jeff Ashby, Development Certification Pty. Ltd.
Housing Industry Association

Ipswich City Council

Jm Gardner

Ken Murray, AAA Building Consultants

Loca Government Association Queendand

Logan City Council

Ma Edmiston

Maryborough City Council

Nanango Shire Council

Neville Madsen

Pine Rivers Shire Council

R. and L. Campbell

Robert Farmer, Clarendon Homes (Qld) Pty Ltd
Rockhampton City Council

Ron Blake

Russdll Springall

Sarina Shire Council

Shire of Hinchinbrook

Stacy Kennedy, Express Plan Approval Services Pty. Ltd.
The Ingtitution of Engineers Austraia (Queendand Division)
The Ingtitution of Engineers Audtralia (Society of Fire Safety)
Thuringowa City Council

Toowoomba City Council
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O Troy Richardson, Troy Richardson’'s Building Approva and Inspection

Services
O  Urban Development Ingtitute of Australia (Queendand)
o VicCurtis

o Warwick Shire Council
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ANNEX D

INTERJURISDICTIONAL REVIEW

The objective of the interstate review is to provide an overview of the key features
of building legidation in sdected states and their past and present policy
experiences. There are number of anti-competitive aspects to building legidation
and the focus of this annex is on building certification systems — an area where
many anti-competitive practices exist. Government departments and agencies,
regulators, building practitioners and industry representative groups were
consulted on the operation of the building certification system in Victoria and
NSW.

Building certification is ether supplied by council certifiers, private sector
certifiers or a combination of both in the States and Territories. Tasmania and
Western Audtrdia have solely council certifiers, but are moving towards more
involvement in the market from private sector certifiers. New South Wales,
Queendand, South Audraia and Victoria have a combination of council and
private sector certifiers. The Australian Capital Territory and the Northern
Territory markets are solely serviced by private sector certifiers. New Zealand has
a combination of council and private sector certifiers.

Victoria

Under the Building Act 1993, the Building Commission is responsble for
overseeing the regulation and administration of building in Victoria. The objective
of the Building Commission is to create an environment which sustains cost
efficient, flexible and competitive building services. The legidation has similar
licensng procedures for al building practitioners which includes building
certifiers (known as ‘building surveyors'). Under the legidation, only registered
building certifiers are able to provide building certification services.

Building practitioners, including building certifiers, are required to be registered
with the Building Practitioners Board (BPB), a body within the Building
Commission. The BPB aso supervises and monitors the conduct and practice of
registered building practitioners and makes recommendations about the
qudifications for registration to the government.

An gpplicant is required to lodge their application with the BPB. The application
requests information on qudifications and experience, and evidence that the
gpplicant is covered by the professonal indemnity insurance. Specificaly, the
BPB requires a degree or diploma in building surveying from a university and 4
years acceptable practical experience. The BPB must be sdatisfied that the
applicant is competent and has gained extensive baanced experience as a certifier.
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Certifiers must renew their registration annualy by providing proof of a current
insurance policy and the payment of an annua fee. The purpose of the insurance is
to ensure that each practitioner is able to contribute in the event of a successful
claim for damages against the builder.

Certifiers grant a building permit before construction commences and an
occupancy permit before it can be occupied. Council and private sector certifiers
generally operate under the same legidative requirements. However, council
certifiers have greater enforcement powers than private sector certifiers. Council
certifiers retain certain responsbilities for enforcement of public safety and illega
building work as well as record-keeping activities.

Performance audits are conducted of al certifiers to ensure that building standards
are maintained. The audit process involves selecting practitioners at random from
atarget class of building practitioners. The officer conducting the audit visits each
building practitioner and checks compliance on a sample number of jobs with
legidation and reporting requirements. Serious breaches of legidation are ether
referred to the BPB for inquiry or recommended for prosecution by the Building
Commission.

The BPB investigates complaints about the misconduct of building practitioners.
The BPB can decide whether to hold an inquiry by considering the evidence
supporting a complaint from an investigation by the Building Commission. The
BPB has the ability to make a number of directions. These include reprimanding
the practitioner; suspending the certifiers registration for up to 3 years; cancelling
a practitioners registration and imposing a fine not exceeding $5,000. The BPB is
aso able to award costs associated with the holding of the inquiry where afinding
againg the certifier is delivered. The outcomes of inquiries are published in the
Building Commission’s regular newdetter.

Key Issues

Competitive Neutrality

A number of industry participants consulted thought that councils prefer to
concentrate on their statutory functions rather than competing in the certification
market. The gatutory functions of councils in the planning and development
process are a sgnificant function in itsef. Many councils aso sub-contract out
their certification work.

Regulators and private industry thought that council certifiers have an advantage
over private sector certifiers, but it was thought that this advantage did not
significantly affect the ability of private sector certifiers to compete. This may be
reflected in the market share of private sector certifiers. In 2000-01, the market
share of permits issued by private sector certifiers was about 82 per cent.
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Some private industry participants identified specific advantages of council
certifiers. These included the ability of councils to bundle together a number of
planning and development services, including certification, and provide these
services at reasonable price. Private sector certifiers are unable to provide the
same service because councils have a statutory monopoly over such services.

The fees charged by councils for the lodgement of documents are the same for
private and council certifiers. However, some private industry participants
questioned whether councils internally accounted for these costs and reflected
them in the prices they charge.

Council certifiers dso have a wider range of powers than private building
certifiers. Council certifiers have powers to enforce building and emergency
orders including powers to prosecute, private sector certifiers are unable to enforce
building orders. Private sector certifiers refer such cases to the Building
Commission which, as an independent body, performs the enforcement function.
There is a low level of referrals to the Commission and the Auditor-General of
Victoria is concerned that this may indicate a fal in building standards and a risk
to public health and safety.

Fee Setting

Fees are predominantly determined by market forces, but the Austraian Ingtitute
of Building Surveyors and the Building Commission has guiddines on minimum
fees. Certifiers are not required to set fees in accordance with the guidelines, but
some indication from the government and the industry on prices may influence
certification fees. Certifiers may be inclined to aways charge above these
minimum fees, particularly where there is lack of effective competition. Anecdotal
evidence suggests that certifiers largely disregard these guidelines, discounting
their feesin order to win work (FRG 1999).

Council certifiers are generdly thought to charge the minimum fee and private
sector  certifiers usually charge dgnificantly above the minimum. It was
considered that consumers are willing to pay this higher price of private sector
certifiers because they are more efficient and provide a better quaity service than
council certifiers. Private sector certifiers are considered by a number of industry
participants to have more expertise. Most large and complex building projects are
handled by private sector certifiers.

Competition and Standards

Private sector certifiers compete with council certifiers. The private sector
certifiers have introduced competition into the market and the most significant
impact has been the reduction in approva times. Processing times for building
permits have halved and there is aso a better understanding of the regulatory
requirements in the building industry (AGV 200 and FRG 2000). Professiona
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indemnity insurance premiums for building practitioners have also decreased.
However, it is difficult to assess whether the introduction of private sector
certifiers has seen afdl in the standards required to obtain a permit.

Complaints Against Certifiers

In Victoria, relatively more complaints are made against private sector certifiers
than any other registered building practitioner. However, many of these
complaints have been minor and resolved quickly. Certifiers and domestic
builders formed 80 per cent of those who appeared before the BPB. Therelatively
high complaints rate is a reflection, in part, of their policing role in the building
control process (Auditor Genera of Victoria 2000).

Over the three years to June 2001, around 125,000 new homes were approved in
Victoria.  Assuming that in Victoria smilar proportions of applications are
goproved as in Queendand, it is estimated that around 280,000 building
applications were made over the same period of time. With 82 per cent of the
gpplications being approved by private sector certifiers, this implies 230,000
applications were pocessed by private building certifiers. In the three years to
2000-01, 222 complaints were received in Victoria This information suggests
that the error rate is no higher than 0.10 per cent.

More difficulties have arisen with private sector certifiers than council certifiers.
In 1997-98, the Building Commission conducted 57 audits — 4 of council certifiers
and 53 of private sector certifiers. 32 of the 53 private sector certifiers required
further action such as aletter of warning, an inquiry or legal action.

TABLED.1 NUMBER OF BUILDING CERTIFIERSAND COMPLAINTS

Year Registered number of Number of complaints
building certifiers

1996-1997 na 71

1997-1998 na 110

1998-1999 438 122

1999-2000 447 60

2000-2001 452 40

Source: AGV (1999) and BC (2001).

In recent years, the Building Commission has found a fal in complaints for al
building practitioners in Victoria. The Commission has attributed this fdl to a
reduction in the number of complaints and, aso, revised investigation policy and
targeted performance audits (Building Commission 2001). The targeted
performance audits involved visits to councils to inspect documentation submitted
by certifiers. The Commission is developing a database on each registered certifier
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to record breaches and other information as a basis for targeting performance
audits.

Administering Complaints

In 1999, the Audit and Investigations Unit of the Building Commisson
streamlined the processing of complaints. Minor breaches of the Act are handled
by correspondence. If the Commission is satisfied with the certifier' s response, the
matter is noted against the certifier’s record and no further action is taken. Regular
complaints against a certifier may proceed to an investigation or a performance
audit. Some cases may aso e investigated collectively rather than individudly.
This process enables resources to be devoted to more important cases.

Conflicts of Interest

There is a potentia conflict of interest between the building certifier and the
builder. This arises when abuilding surveyor is engaged by the builder, as an
agent of the owner, rather than the owner.” The building certifier has a close and
ongoing working relationship with a builder and is dependent on the builder for
future work. This may inhibit the certifiers independence and ability to challenge
any building work not consistent with standards or permits.

A CSIRO survey shows that 70 per cent of respondents viewed the builder to be
the certifiers client rather than the building owner and 17 per cent regarded the
building owner as the client (Auditor Genera of Victoria 2000). The standard
building contract in Victoria aso appoints the builder as the agent of the owner to
gppoint the certifier. This perception works againgt the development of an
independent relationship between the certifier and the builder whose work is
reviewed by the certifier. This may be a factor leading to the low number of cases
referred to the Commission from private sector certifiers for enforcement of
building orders.

Cetifiers are specificdly restricted from certifying a building in which they have
too close an interest, which need not be pecuniary. Involvement in planning or
design, a pecuniary interest or employment by an associated person or body is
sufficient for establishing that too close an interest exists.

A conflict of interest also arises with the Commission having an operationa
control function as a certifier in terms of issuing permits for certain structures such
as temporary structures, while aso acting as industry regulator. There may be
inadequate independence for the Commission to effectivedly undertake a
monitoring and enforcement role on itsdf, that is, in relation to investigating
complaints againgt itself or prosecuting itsalf.

5 Thereis currently legislation before the Victorian Parliament that will require a building certifier to be contracted by the owner.

ECONOMIC INSIGHTS PAGE 82



PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

Planning Permits

Private sector certifiers issue building and occupancy permits. The planning
permits continue to be issued by council certifiers. There may be scope to improve
the synergies in the development approva process by opening up the market for
planning permits to competition and permitting the issue of these permits by
private sector certifiers.

New South Wales

Under the Environmental Planning and Assessment Act 1979, Planning NSW, a
government agency, is responsible for implementing and administering the
legidation relaing to development control including oversghting the building
certification market. Complaints are handled by councils for council certifiers and
the accreditation body for private sector certifiers.

An accreditation body such as the Ingtitute of Engineers accredits private sector
certifiers. The accreditation body receives authorisation under the Environmental
Planning and Assessment Act 1979 and there are currently four accreditation
bodies. There are no legidated qualification or experience requirements for private
sector certifiers, but the government must be satisfied that sufficient competency
standards are in place before authorisation is given to an accreditation body. The
qudification requirements generally require an applicant to be able demonstrate an
understanding of engineering practices, building codes and legidation, and
management of building projects. Private sector certifiers must also continue
education, follow professona conduct requirements and be aware of the
provigons in NSW legidation that covers conflict of interest. Insurance is
legidatively required for private sector certifiers and this must be checked by the
accreditation authority. The competency standards for council certifiers are
determined by local councils.

The certifier is responsible for ensuring work is carried out appropriately during
the construction phase. The certifier must be appointed before the commencement
of the congtruction phase. The certifier commences the building process with a
construction certificate and finalises the process by assessing whether the building
is suitable for occupation in accordance with the Building Code of Augtrdia. The
performance of accredited certifiers is monitored and reviewed through audits and
complaints handling.

Complaints are usually made to the loca council or Planning NSW and for private
sector certifiers are referred to the relevant accreditation body that accredited the
private certifier. Complaints are investigated by the accreditation body. After
investigation, the accreditation body has the power to reprimand the certifier;
impose conditions on the certifier; require the certifier to undertake additiona

ECONOMIC INSIGHTS

PAGE 83



PUBLIC BENEFIT TEST

QUEENSLAND BUILDING ACT AND ASSOCIATED REGULATIONS

training; request additiona information from the certifier or dismiss the complaint.
Complaints against council certifiers are handled by the respective council.

Competitive Neutrality

Council certifiers appear to have a significant competitive advantage over private
building certifiers. Private sector certifiers are required to be accredited by an
authorised accreditation scheme, legidatively require professona indemnity
insurance and must undertake continual education. There are no such specific
requirements for council certifiers (although councils may be required to have
professional indemnity and public liability insurance for their overall operation).

A private sector industry participant thought that councils aso implement
practices to make it unviable for private sector certifiers to conduct a business.
The price of council certification is lower than private sector certifiers, although
some building owners prefer private sector certifiers because their approvals are
more timely. Council certifiers were thought to not necessarily be accounting for
lodgement of feesin their prices while private sector certifiers pay lodgement fees.

Some council certifiers are alleged to engage in unfair practices. Council certifiers
can quickly change the supply of certifiers, to keep private sector certifiers out of
a market, by acquiring certifiers from other areas of a council. In one case it was
aleged that a council charged no fee for the provision of a certificate, as a means
of keeping private sector certifiers out of an area (Planning NSW 2001).

Council certifiers also have a wider range of powers than private building
certifiers. The private certifier can take reasonable steps to ensure that a builder
complies with the construction certificate by issuing warnings. Unresolved
breaches are referred to the council which retains the ability to issue notices and
orders.

Fee Setting

Private sector certifiers set fees based on market forces while council certifiers
have a ‘derived fee'. The NSW Independent Pricing and Regulatory Tribuna has
issued guidelines on the setting of fees by councils. The guiddines use
competitive neutrality principles for the determination of fees. Councils are
supposed to follow these guidelines in setting fees for certification work, but there
is no enforcement or monitoring of whether councils are following these
guidelines.

Roles and Standards
There is ambiguity between the roles of council and private sector certifiers. The

role of private sector certifiers is set out by their accreditation body and industry
code of conduct. The role of council certifiers is set out in the employment
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contract with their respective council. There is no uniformity between the roles of
different types of certifiers even though they provide the same service.

A regulator is concerned that the different roles are producing a standards
imbalance between council and private sector certifiers. The competency
standards of private sector certifiers are considered to be higher. Private sector
certifiers usualy need to be degree qualified, familiar with building legidation and
have experience in managing building projects. There are no such forma
requirements for council certifiers.

This may also be reflected in the type of work undertaken by the council and
private sector certifiers. While there are no statistical data available on market
shares, a regulator suggests that private sector certifiers have about 70 per cent of
the large scale (or ‘complex’) certification market and about 30 per cent of the
residential housing (or ‘simple’) certification market.

Administering Complaints

There are some views from a regulator that the disciplinary procedures for private
sector certifiers may be weaker than necessary to maintain building standards. The
accreditation body of a private certifier administers complaints. The accreditation
body may be reluctant to discipline a certifier that it has accredited.

New Zealand

Under the Building Act 1991, the Building Industry Authority (BIA) regulates the
building industry and is funded by a levy on building certificates, which is
collected by territorid authorities (loca councils). The BIA’s responsbilities
include administering the New Zedland Building Code, handling disputes and
regulating private building certifiers.

The BIA approves and registers private sector certifiers. Applicants are required to
have appropriate qudifications and experience, and must be covered by
appropriate insurance at the time of approval. Private sector certifiers check plans,
specifications and building work during construction. Certifiers are permitted to
issue certificates in respect of buildings in which they have a professiond or
financia interest.

Private sector certifiers compete with certifiers from territoria authorities (local
councils) in respect of ensuring compliance with the New Zedland Building Code.
Territorial authorities certifiers are not subject to BIA regulation. Building
owners have the choice of employing private sector certifiers or territoria
authority certifiers.
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The New Zedand Government is currently reviewing its Building Act 1991,
including certifiers and a number issues have arisen through the course of the
review on competitive neutrality, competition and sdlf-certification.

Competitive Neutrality

Competitive neutrdity issues arise between private and territoria authority
certifiers. The certifiers employed by the territoria authorities have lower levels of
qualification, competence and knowledge than private sector certifiers. The
territorid  authorities employ certifie’s who do not meet the minimum
requirements of those certified by the BIA. Private sector certifiers also are more
stringently audited than council certifiers and are required to have appropriate
business insurance.

The two types of certifiers have similar powers, but territorial authority certifiers
have some additional discretionary enforcement powers to correct faulty work, but
these are rarely used.

Competition

There is hedlthy competition between the two types of certifiers in mgjor New
Zealand centres, Wedlington and Auckland, but the council certifiers tend to
dominate the market in remote areas. Thisis mainly because it is not cost effective
for private sector certifiers to provide such services to remote areas.

Salf-certification

The certifiers have a monopoly over certifying compliance with the building
standards. One submission to the Building Review thought that self-certification
underpinned with a good education system and a direct line of responsbility to the
practitioner would improve the current system. The submission stated that self-
certification is a cost efficient and ensures practitioner accountability. Other
submissions thought that there would be difficulties with builders self-certifying
their own work. Building standards could fall and conflicts of interests would aso
arise.
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