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1. Executive summary

Deacons and Tasman Economics on behalf of the Victorian Minister for Planning undertook a
review of the Planning and Environment Act 1987 and its subordinate legislation in
accordance with Victorian Government commitments under National Competition Policy.

The review of Victorian planning legislation included the Pfanning and Environment Act 1987,
the Planning and Environment Regulations 1998, the Planning and Environment (Fees)
Regulations 2000 and planning schemes.

The review found that generally, Victoria’s planning legisiation achieved its objectives in an
efficient and effective manner, that the restrictions identified were in the public interest and
that the legislation contributes to achieving a range of sacial, economic and environmental
objectives that are recognised in the Competition Principles agreement, in particular;

* implementing policies relating to ecologically sustainable development (eg by controlling
the removal of native vegetation);

»  social welfare and equity consideration (eg by promotmg activity centres in locations
which are accessible to people W[thOUt acar); :

v The efficient allacation of resources {eg by coordmatlng infrastructure provision with new
residential subdivision).

The review made fourteen recommendations aimed primarily a: improving the manner in
which the Act is administered to ensure that effectiveness and =iciency is improved and
maintained.

Many of the recommendations coincide with current or planned work being undertaken by the
Depariment of Sustainability and Environment as part of commitments to process
improvements. The discussion paper Better Decisions Faster, launched by the Minister for
Planning in August 2003 contains 30 recommendations for procass improvements.
Comopliance with the National Competition Policy will not requirs major changes to the Act or
subordirat2 :nstruments.

National Campatition Pclicy Review of Viclona's Planning and Enviranment Act 1987 and Assccialed Subordinate
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The Government's response o the review's recommendations is summarised below:

Recommendation No.

Recommendation

Govemmeni Response

Secommendation 1:

Amendments and permlts
database

Develop and maintain a database
providing information about planning
scheme amendments and planning permit
applications by type, number and nature
of objectians, number and type of appeals
and number and type of successful
appeals to assist the analysis of
perfarmance of the planning system.

Recommendation supported.

. Continue to provide the Amendment
Tracking System for planning
scheme amendments.

. Government has provided funding of
$1.95 million to fund the developmaent
and Implemsentation of a penmit
activity reporting system over the
next 3 years.

. Govemment is funding the
development and imptementation of
the SPEAR system for slectronic
lodgement of pianning permit
apglications.

Recommeardatiaon 2:

Removing or madifying
provisions to lessen its
restrictiveness

Review the following provisicns ta ramave
or lessan their restrctiveness:

. Mar.cpoly rigints of Planning ard
Rasponsible authorittes

= Zoning cantrols

*  Zoning and ovarlay contrals do not
closely reflect extemnalities.

. Activity centre pravisicns

: Home cccupation grovisians

. Seclion 173 Agraements

. Develoomeant centriouticrs ola~

Raview completed- Recommaendation
supported in part.

. Manapcely rights of Planning and
Responsible authorities —supparted
In part - see Recammendation 13 for
full discussion.

v Zoning controls — supparted In
principle. Planning autharities »ul b2
ancouraged to review planning
provisicns in accordance with NCP
guidelines praposed in
Recommendation 3.

. Zoning and overlay controls do not
closely reflect extarnalities -
supported In principle. Whera
restrictions do not achieve
objectives of the Planning and
Environment Act, or there ars
alternative ways to achieve the
objectives (without restricting
compstition), the Government will
encourage planning authorities to
identify and review these in
accordance with NCP guidslines
proposed in Recommendation 3.

. Activity centre provisions —
supported in principle - see
Recommendation 3 for full discussion

. Homes occupation provisions —
supparted in principle -see
Recammendaton 10 for full
discussion

' Secticn 173 agreements —
supported |n principle - see
Recommendation 11 for full
discussian.

. Development contribution plans —
supported In part. A recent review
has resulted in a proposal to
introduce a system which is fairer,
more transparent and accountabla.

-
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Recommendation No.

Recommendation 3:

NCP guidelines and
workshops

Recommendation

Develop NCP guidelines and workshops
to assist Planning and Responsidle
Authorities to implement planning policy
which is consistent with NCP.

Govemment Response

Aecommendation supported.

Cevelopment of NCP planning guidelines
and training.

Recommendation 4:

Sectlon 60 of Act

Amend Sectian 60 of Act to require
responsible autharities to:

*  have regard to the abjeclives of
planning; and

. consider social and economic effects
ot a use ar development. ;

'

Recammandalion supported in part.

*«  Amend s60 of Act to require
responsible autharities to have
regard to the abjectives of planning.

* Highlight respansible autharities
obiigations under s€0 in relation to
sacial and economic effects in NCP
guidelines proposed under
Recommendation 3.

Recommsndatian 5:

Performance based
provisions

Whers it is cost effective to do so, use
pedormance based overiays and
particular provisians in preference to
potentially costly orescriptive criteria

~zcommendalion supported in part.
Irclude advice to planning and
rasponsible authorities on achieving the
right balance betwesen perfarmance-based
ard prescriptive contrals in NCP
;-.Celines proposed in Recommendation

Recammendaiicn 3:

Activity centre controls

Review rastrictions on campetition
associated with activity centre controls ty:

»  Ensunng size of centre reduces risk of
propsrty monopaly

= Reviswing policy exceptions reguiarly
to match consumer preferences

«  Allowing businesses to locate oulside
centres

= zcommendation supported In principle.

Scvamment to continue to raview and
= clement new Activity centre policy.

Recommendation 7:

Conslstent glanning
decisions

improve consistency of planning decisions
concerning planning schema ameandments
and parmit applications (facilitated thraugh
NCP guidelines})

S scammendation supported

Zavelop NCP guidelines as proposed
vrder Recommaeandation 3 by end 2004.
Cavelop naew processes ta improve
censistency of planning decisicns under
Zarer Decisions Faster by 2004/200S.

Aecornrencaticn 3:

Planning policy and
plarnning scheme control
axemptlions

Ensurs that exceptians to State Planning
Palicy and Lccal Planning Policy, zenes,
overlays and Particular provisians are
consistent with NCP principles and
objectives and are regular'y reviewed
determine whather addilional exceptions
are appropriate

=zcemmendation supported

Zrsure the SPPF review is conducted in
accordance with NCP principles and
creposed NCP guidslinas (as per
“Zscommendation 3). Review the VPP
Praclice Noles “The MSS and 3 year
Aeview”and “Strategic Assessment
Guidelines for Planning Scheme
Amendments” to address NCP principles.

National Competition Palicy Review of Victona's Planning and Envircnment Act 1987 and Associated Subordinate
instrumaents, Governmant Responsa, October 2004
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Hecommendation No.

Govemment Response

Recommendation 8:

Ministerial permit process

Remave or narrow exemptions of land use
or development by Responsible
Authontties from Ministerial permit process

Reccmmendation not supported.

Continue with appropnate checks and
balances to ensure that competition and
cammunity bensfits are not restricted.
Remind responsible authorities abaut the
need to manitain consistency,
transparency and accountability when
procassing their own applicatians in NCP
guidelines proposed in recommendation 3.

Recammendaltion 10:

Home occupation
provisions

Amend the Home Occupation pravision to
make it more consistent with performance
criteria and 2nsure that exceptions reflect
community preferences .

.

Rzcommendation supported in principle.

Centinue with appropriate balance
Setween performance and prescriptive
crovisions for home occupation provisions.
Centinue to ensurs that exceptions reflect
community preferences via review of
~zme Qccupation Particular Provisions
~nare required.

Recommendation 11:

Section 173 Agreements

Reduca the casts associated with Section
173 Agreements

Fscommendation supparted in principle.

Proceed with currant review of S173
agresments under Better Decisions Faster
5 be completed by end 2004/2005.

Reccrmmeargzaicn 12:

cconamic objections

Raduce casts associated with 2cancmic
objections and 2ncourage the .32 i
existing provisions of the Act which ntana
ta prevent sconormic objections.

. Issue guidelines about what is an
approgriate econamic objection.

* Amend s57(2A) to overcoms a
Supreme Court ruling that
commercial objectors to planning
permit apglications must be given the
opportunity of a hearing prior to
rejecting their submissions.

. Amend Act to include provision
similar to s57(2A) to enable a
planning authority to reject simiar
aconamic objector submissions in
relation to a planning scheme
amencment.

. Raise awareness that okjectors must
demonstrate how they weculd te
affected by the grant of a perrmit
through guidelines proposed in
Reccmmendation 3. [f gquidelines
prove ineifactive, amend Aegulations
to intreduce proforma abjection form.
The sams aught to be considered for
planning scheme amendments.

=zccmmendaticn supported in part.

. Include advice about approprate
economic objections in NCP
guidelines proposed in
Recommendation 3.

. Amend s57(2A) - not supported.
The bensfits of the restrictiors to the
community as a whole outweigh the
costs and the objectives of the Act
can only be achieved by restricting
competition. NCP guidelines
proposed in Aecommandation 3 to
include advice to responsible
authorities about impact of Supreme
Court decision.

. Amend Act to includse provision
similar to s57(2A) tor planning
scheme amendments - not
supported. The benefils of the
restnictions to the community as a
whole outweigh the costs and the
abjectives of the Act can only be
achieved by restricting campatition.
NCP guidelines proposed in
Recaommendation 3 to include advice
about appropriate economic
objections lo planning scheme
amendments.

- Raise awareness that objectors must
demonstrate how they would be
affected by the grant of a permit in
NCP guidelings proposed in
Recommendation 3.

Naticnal Cempalition Policy Reviaw of Victeria's Planning and Environment Act 1987 and Associatad Subardinats
Instruments, Govemment Pesponse. Octopar 2004
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Recammendation MNo. Recommendaton

Review Planning and Responsible
Authorities monopaly on provision of
administrative functions that may be
performed by other parties at lowest cast

Recommendatian 13:

Mcnaopoly of Planning and
Responsibie Autharities
administrative functlons

Government Response

Recommendation supported in part.

Continue work with MAV on Continuous
{mprovement Program and Battar
Decisions Faster to improve sfficiancy of
planning functions and prqcesses.

Consider introducing a sunset clause in
permits for altemative uses whers the
likely community benefits associated with
an altemalive use will not outweigh the
costs, and the alternative use generates a
major nagative extemality

Racommendation 14:

Sunset ¢clause In permits

Recommendation supported in principle.

Raise awareness of rasponsible autharity
powaers under Section 62 (2) (c) through
MCP guidelines proposed in
Facommendalion 3.

U -

i
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2. Introduction

This report provides the Victorian Government's response and proposed actions to the
Nationa! Competition Policy Review of Victaria's Planning and Environment Act 1987 and
Associated Subordinate Instruments: Final Report (January 2001).

The legislative review of the Victorian Planning and Environment Act 1987 and its associated
subordinate instruments was carried out by Deacons Lawyers and Tasman Economics on
behalf of the Minister for Planning.

The following report provides:

» asummary of the legislative review and its findings

= asummary of the Victorian planning system

= the Government response to the proposed recommendations

* A summary of Government actions.

I -
¢+

Victoria has already begun a review of its planning processes wvith a view to gaining greater
efficiencies. An expert committee established by the Minister for Planning, the Reference
Group on Decision Making Processes (the Whitney Comr~tiee} has made a range of
recommendations for process improvements. The Victorizn Government has made a
commitment {o implement these recammendations. In August 2003, The Minister for Planning
launched the discussion paper, Befter Decisions Faster that contains 30 recommendations for
process improvement. Better Decisions Faster includes all the process recommendations of
the Whitney Committee. Recently, the Commonwealth Productivity Commission in its draft
repert ‘nio first home ownership said Better Decisions Fasteris “vell designed and focuses on
the key issues. It could be emulated in other jurisdictions.”

Nationai Competition Palicy Review of Yictorna's Planning and Envircnment Act 1987 and Associatad Subordinate
Instruments, Government Rasponsa, October 2004
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3. Scope of the review

Beacons and Tasman Economics on behalf of the Victorian Minister for Planning undertook

the Victorian review of the Planning and Environment Act 1987 and its subordinate legislation.

The review of Victorian planning legislation included the Planning and Environment Act 1987,
the Planning and Environment Regulations 1998, the Planning and Environment (Fees)
Regulations 2000 and planning schemes.

The review was undertaken having regard to the Competition Principles Agreement principle
that legislation (including subordinate legislation) should not restrict competition unless it can
be demonstrated that:

» the benefits of the restriction to the community as a whole outweigh the costs; and
= The objectives of the legislation can only be achieved by restricting competition.

The review was conducted in accordance with the model for a semi-public review, as
established in the Guidelines for the Review of Legisiative;Restrictions on Competition
prepared by the Competition Policy Task Force, Cabinet Office, Victorian Depantment of
Premier and Cabinet.

A discussion paper was released in August 2000 and fourteen submissions received. The
Final Report was submitted in January 2001 and circulated to lccal government and other
pianning stakeholders for comment in November 2001.

National Ccmpeution Policy Review of Victena’s Planning and Environment Act 1987 and Asscciated Subordinate
Instruments, Government Response, Octlober 2004
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4. Review findings and recommendations

In the cantext of the review, National Competition Policy is primarily concerned with ensuring
that the objectives of planning are delivered in an efficient manner and that any restriction on
competition is necessary and in the public interest,

Overall, the Review found that planning legislation cantributes to achieving a range of social,
economic and environmental objectives that are recognised in the Competition Principles
agreement, in particular:

* implementing policies relating to ecologically sustainable development (eg by controlling
the removal of native vegetation),

«  social welfare and equity consideration (eg by promoting activity centres in locations
which are accessible to people without a car);

= The efficient allocation of resources (eg by coardinating infrastructure provision with new
residential subdivision). p :

The Review found that benefits associated with restrictions on competition contained in

planning legislation include:

= reduction in negative externalities such as envircnmental camage and visual, noise, air or
water poilution, or a reduction in health ar safety risk or crimea

* achievement of positive externalities such as conservation or improvement of
environmental quality, improved landscape, conservation of culturally significant buildings
and sites, creation of effective networks, or a health and sarety benefit

+ guaranteed or greater provision of public goods (&g public 2pen space, parklands,
roadside vegetation, bridges, most roads, drainage systers. public toilets, pavement and
scma cemmunity infrastructure such as public sporing coi—Siexes)

= ensuring that land is used for its most productive purpose

» greatar certainty for landowners and/or investors

= increased efficiency in the pravision and utilisation of infras:ructure

* public amenity through orderly development

* Improved access to markets.

However the Final Report also identified the {ollowing elemenis of Victoria's planning
legislation which restrict or potentially restrict competition:

= restrict entry of firms into markets (eg through zoning, overiays and activity centres
poiicy);
» advantage some businesses aver others {(eg through perr~.is or existing use rignts and by

granting a menopoly right for Responsible Authonties and ='anning Authorities to
urcartaka functions that may be efficiently provided by otrr2-s);

= resirict prices or production levels (eg through Section 173 Agreements and Home
Occupation Particular Provisions);

= restrict quality or location of goods and services (eg througn building and site
development standards and zoning);

* restrict the price and/or type of input used in production, including land (eg through zoning
controls and Freeway Service Centre controls);

= restrict advertising and promotional activities (eg by regulating the size of certain classes
of sign); and

-~

Naticnal Competition Policy Reviaw of Victona’s Planning and Environment Act 1587 and Associated Subordinate
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Impose transactions costs on businesses or households (eg through fees; cost in terms of
time to prepare and process applications, objections and appeals; cost to hear appeals;
and monitoring and enforcement ¢osts).

The Report makes 14 recommendations for possible changes to the Victarian planning
system to improve compliance with the National Competition Policy.

The 14 recommendations are:

1.

o

10.

11.

12.

The Victorian Government develop and maintain a database providing information in
relation to the number of planning scheme amendments/planning permit applications by
type, number of objections by type, number of appeals by type and number of successful
appeals by type. It is considered that the systematic collection of this information wouid
greatly assist future analysis of the performance of the Victorian Planning System.

Government should scrutinise identified provisions in the legislation (comprising
monopoly rights of planning and responsible authorities, zoning controls, activity centre
provisions, home occupation and use of section 173 agreements) and give careful
censideration to either removing the restriction or modifying it to lessen its restrictiveness.

Planning specific NCP guidelines and workshops be implemented to assist planning and
responsible authorities to ensure that the public benefit associated with any policy or
other intervention outweighs costs”If guidelines and workshops of this kind are not
effective, insert into the Act an overarching public benefit test.

Amend Section 80 to make it consistent with other pans of the Act (to have regard to the
objectives of planning in Victoria and to make it mandatory for a responsible authority to
consider significant social and economic effects).

Where it is cost effective to do so, use performance based overlays and particular
provisions in preference to potentially costly prescriptive criteria.

Reduce costs associated with restrictions on competition under activity centre controls.
(By ensuring size of centre is sufficient to reduce risk of mcnopoly in the Land Use.
Ensuring policy exceptions are reviewed and updated to match consumer preference.
Consider inserting another exception allowing retail businesses to locate outside activity
centres provided they are prepared lo pay for any negative externalities they generate.)

Improve cansistency of planning decision concerning planning scheme amendments and
permit applications (facilitated through the use of planning specific NCP guidelines
discussed under recommendation 3).

Ensure that exceptions to particular SPPF and LPPF policies (including those relating to
activity centres), zones, overlay and Particular Provisions are consistent with NCP
principles and objectives and are regularly reviewed to determine whether additional
exceptions are appropriate.

Remove or narrow exemptions of [and use or development by Responsible Authorities
from Ministerial permit process.

Amend the Home Occupation Particular Provision to make it mare consistent with
performance criteria and ensure that exceptions reflect community preferences.

Reduce :he costs associated with section 173 Agreements. (By amending Act so
resconsitie authorities use agreements as last resort. Prevant the imgosition of permit
cenditions for provision of services or facilities. Inciude a surset provision. Objectors are
corsuftad. Prohibif imposing price controls. Issue of guideiiras as to appropriate use of
agreements).

Reduce costs associated with economic abjections and lack of enforcement of existing
provisions of the Act intended to prevent economic objections. (By issuing guidelines
about economic objections. Amend Act to overcome commercial objectors or submitters
to planning scheme amendments being given a hearing prior to rejecting their
submission. Raise awareness that objectors must demonstrate how they would be
affected by the grant of the permit).

National Compatition Policy Raview of Victaria’s Flanning and Enviranmaent Act 1987 and Associated Subordinate
Instruments, Government Response, Octcber 2004
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13. Conduct a review to determine whether it is feasible to remove pianning and responsible
authority monopoly on provision of certain administrative functions that may be performed
by other parties at lower cost. (Including preparation of planning scheme amendments
and the issue of certificates of compliance).

14. Consider introducing a sunset clause in permits for alternative uses where the likely
community benefits associated with an alternative use will not outweigh the costs, and the
alternative use generates a major negative externality.

The Governments response to the above 14 recommendations is discussed in section & of
this report and a summary of the Government actions in response to the Review is outlined in
section 7.

aa.
™

National Compelition Pclicy Review of Victona's Pfanning and Environment Act 1387 and Asscciated Subordinate
Instruments, Govemment Raesponsa, October 2002
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5. Overview of the Victorian planning system

The Victorian planning system seeks to ensure that the objectives of planning (as set out in
the Planning and Environment Act 1987) are fostered through appropriate land use and
development planning policies and practices which integrate relevant environmental, social,
and economic factors in the interests of net community benefit and sustainable development.

The Planning and Environment Act 1987

The objectives of planning in Victoria are set out in the Planning and Environment Act 1987
(the Act). They are:

a) to provide for the fair, orderly, economic and sustainable use and development of
land; '

o) to provide for the protection of natural and man-mace resources and the maintenance
of ecological processes and génetic diversity; .

c) to secure a pleasant, efficient and safe working, living and recreational environment
for ail Victorians and visitors to Victoria;

d) to conserve and enhance those buildings, areas or oth=r places which are of
scientific, aesthetic, architectural or historical interest, or otherwise of special cultural
value;

e) to protect pubiic utilities and other assets and enable the orderly provision and
coardination of public utilities and other facilities for the benefit of the community;

f) to facilitate development in accordance with the objeciivss set out in paragraphs
(a).(b},(c).(d) and (e);

g) To balance the present and future interests of all Victcans.

The purpose of the Act is to establish a framework for planning :he use, development and
pratection of land in Victoria in the present and long-term interzstis of all Victorians.

The Act sets out pracedures for preparing and amending the Victoria Planning Provisions
(VPP) and planning schemes, obtaining permits under schemes, settling disputes, enforcing
compliance with planning schemes, and other administrative procedures.

The Act provides for a single instrument of planning contral, the planning scheme, which sets
out the way land may be used or developed. The planning scheme is a legal document,
prepared and approved under the Act.

Victoria Planning Provisions

The Victoria Planning Provisions (VPP) is a document contain:rng a comprenensive set of
planning provisions for Victoria. It is not a planning scheme anc Zoes not apply to any (and. It
Is a siatewide refersnce used, as required, to construct plannirg schemes. It is a statutory
device 0 ensure that consistent provisions for various matters are maintained across Victoria
and that the construction and layout of planning schemes is always the same.

In the simpiest terms, the VPP is a template of standard state provisions from which a
planning scheme must be constructed. The VPP is subject to continuing review in response to
community preferences. As part of the review process, relevant stakeholders are consulted
and impraovements made where necessary.

National Compaetition Policy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinata
Instruments, Government Response, October 2004
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The Planning Scheme

A planning scheme is a statutory document which sets out objectives, palicies and provisions
relating to the use, development, protection and conservation of [and in the area to which it
applies. A planning scheme regulates the use and development of land through planning
provisians to achieve those abjectives and policies.

There is a planning scheme for every municipality in Victoria.

The Act requires that a planning scheme, amaongst other things, must seek to further the
objectives of planning in Victoria within the area covered by the scheme.

This scheme consists of a written document and any maps plans or other documents
incorporated in it. It contains-

The objectives of planning in Victoria.
« Purposes of this planning scheme.
The User Guide.
A State Planning Policy Framework.
A Local Planning Policy Framework.
»  Zone and overlay provisions.
- Particular provisions.
- General provisions. £
«  Definitions.
Incorporated documents

The State Planning Policy Framework covers strategic issues ¢’ State importance. It lists
policies under six headings - settlement, environment, housing, sconomic development,
infrastructure, and particular uses and development. Every plarring scheme in Victoria
ceontains this policy framework, which is identical in all schemes.

The Local Planning Policy Framework contains a municipal stra:egic statement and local
planning colicies. The framework identifies long term directions zbout land use and
deveiopment in the municipality; presents a vision for its comm. -nity and other stakeholders;
and orovices the rationale far the zone and overtay requiremer:s and particular provisions in
the schems.

The State and Local Planning Policy Frameworks contain the ic ~g term directions and
outcomes saught by the planning scheme. These are impleme~:ad through the Zone,
Overlay ard Particular Provisions requirements.

zZones

A zone controls land use and development. Each zone includes a description of its purpcse
and the requirements that apply regarding land use, subdivisicr and the construction and
carrying out of buildings and works.

Each zone lists land uses in three sections:

Section 1 Uses that do not require a permit (commonly r=iarred to as “as-of-right™).
Section 2 Uses that require a permit.
Section 3 Uses that are prohibited.

Uses that ar2 not specifically mentioned are coverad by a referznce to ‘any other use’,
Note that :he three sections refer to the use of land, not to the zsvalcpment of land.

Development of iand includes the canstruction of a building, ca:r~ying out works (such as
clearing vegetation), subdividing land or buildings, or displaying signs. The zones indicate
whether a planning permit is required to construct a building or carry out works.

National Campetition Palicy Reviaw of Victoria's Planning and Srvironment Ac: 1987 and Asscciated Suborcinata
Instruments, Government Respcase, Oclober 2004
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Overlays

Overlays affect subdivisions, buildings and works. They operate in addition to the zone
requirements and can be applied to areas with particular environmental, landscape, heritage,
built form, and {and and site management issues.

Schedules

Schedules are used to identify the needs, circumstances and requirements of individual
municipalities in specific circumstances. Together with the LPPF, schedules are the means of
including local content in planning schemes. They can be used to supplement or fine-tune’
the basic provisions of a State-standard ciause, zone or overlay in a planning scheme,
adapting it to local circumstances and locally defined objectives. Schedules can only be
inciuded in a planning scheme where allowed by the VPP.

Particular provisions

Other planning requirements may apply to particular uses or development. These may be
advertising signs, car parking or specified types of use. Such requirements are listed under
Particular provisions. )
General provisions - ;
The general provisions provide infermalion on:

» The administration of this scheme.

«  The operation of existing uses and land used far more than cne use.

» Uses buildings, works, subdivisions and demolition not requiring a permit.

- Matters that Council must consider befcre deciding on a proposal under this scheme.

Definitions

Words used in this scheme have their common meaning unless :ney are defined in the
scheme, the Planning and Environment Act or in other relevant legislation. The purpose of
definirg a werd is to limit its meaning to a particular intararetatiz~ or to explain the meaning of
a word or pnrase peculiar to this scheme.

Incorcorated Documents

Planning schemes may apply, adopt or incorporate any documsnt that relates to the use,
development or protection of land. This allows a link between tre planning scheme and
external documents that may inform the planning scheme, guice decision-making or affect the
operation of the scheme. This includes a range of codes, strategies, guidelines, plans or
similar documents.

Planning Refarm Program

As a result of the planning reform program of the 1890s, a set of principles emerged which
underpin the focus and structure of planning schemes. One of the key objectives of the
planning reform program was to make planning more strategic and policy based.

The principles are:

*  Plarnirg schemes have a policy iccus

* Plarning schemes facilitate appropriate develcpment
*»  Planning schemes are useable

* Provisions are consistent across the State

These principles are achieved through the introduction of the VPP under the Planning and
Environment (Planning Schemes) Act 1986.

Natignal Competition Palicy Review of Victona's Planning and Environment Act 1987 and Asscciated Subordinate
Instruments, Government Rasponse Octobar 2004
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The Victorian Planning Systemn is subject to constant review by the Department of
Sustainability and Environment. Amendments are made to State standard provisions (VPP)
in response to comments and submissions made by Councils, the land development industry
and interested members of the community or at the initiative of the Department itself.

In addition a planning autharity must:

* regularly review the provisions of the planning scheme for which it is the planning
authority. Such a review may take place following the complstion of a major strategy or
policy, or when the MSS is being reviewed

= review its MSS at least once in every three years.
Decision Making

The structure of the Victorian planning system facilitates twec broad areas of decision-making.
The first area is preparation of planning schemes by the Planning Authority and approval by
the Minister. The second decision area is the consideration of applications for permit by the
Responsible Authority. There is opportunity to change the application to better meet planning
standards and expectations and to control the off-site effects of the proposal by imposition of
conditions of permit.

In both areas of decision, the decision‘making process is éubject to compliance with the Act.
The Planning Scheme Amendment Process
The prccass includes:

= Planning Authaority notification of the preparation of a proposed amendment to all parties
having an interest or likely to be “materially affected’ by it

» submissions {in support or objection) may be lodged with the Planning Authority by “any
gersorn’,

»  ccrsideration of all submissions by the Planning Authority 72 lcwed by a decision to:
charse the amendment as reauested by submitters; ¢-
aparcon the amendment; or
»  refer ihe submissions to an independent Panel appoin:2d by the Minister,;
*  pLbiic nearing of submissions by the independent Panel;
* report (recommendations) by the independent Panel to the Planning Autharity;

* consideration of the Panel report by the Planning Authority followed by either adoption or
abandonment of the amendment;

= if adopted (with or without changes), submissicon of the amendment to the Minister who
may direct further public notice, especially if changed; and

* decision of the Minister to approve the amendment with or ~ithout changes or refuse to
approve it.

The Minister may exempt a Planning Authority from some of the requirements to give public
notice of an amendment if he or she considers compliance is not warranted or that the
inierests of Victoria or any part of Vicloria make such an sxemction appropriate. The Minister
may maxs such exemption conditional upon some &alternative form of notice.

Tne dinister may also exampt nimself or herself from complyirg with some or all of the
requirements to give notice of an amendment that the Minister grepares if the Minister
considers that compliance is not warranted or that the interests of Victaria or any part make
such an exemption appropriate.

$
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The Planning Permit Process

This includes:

application in the prescribed form with any information required by the planning scheme

directions by the Responsible Authority to give notice to owners and occupiers of
adjoining land unless it is satisfied that the grant of a permit would not cause "material
detriment’ to any person

directions by the Responsible Authority to give notice to any other persons if it considers
that the grant of a permit may cause “material detriment”to them,;

referral to referral authorities (eg public utilities) who have power to require the imposition
of conditions and a power of veto (subject to Applications for Review to the Tribunal by
permit applicants);

lodging of objections by interested persons, such as nearby residents

consideration of the application by the Responsible Authority upon considerations
specified in the Act or the planning scheme, inciuding planning policy

decision of the Responsible Autho'fjty to granta permif or refuse the application upon
stated grounds

if the Responsible Authority decides to grant a permit upon conditions, those conditions
must accord with proper planning principles and include any matters required by the
planning scheme or a referral authority

granting of a permit immediately if there are no objectors or if third party notice is not
required to be given by the planning scheme. If objections have been lodged, no permit
may be granted until the period allowed for objector appeals to the Tribunal has expired,
and

stipulation of time limits for the commencement of the permiited use or the
commenrcement and completion of development on any grarted permit. Tnese may
subsaquently be extended at the discretion of the Respons.cle Authority. The rationale
for this is to prevent permit holders relying on “old” permits, 'vhich are no longer
consistent with contemporary planning controls.

Planning Appeals

Applications for Review to Victoria Civil and Administrative Tribunal include:

appeals by permit applicants against refusal;

appeals by permit applicants against failure of the Respansible Authority to grant a permit
within the prescribed timeframe;

appeals by permit applicants against conditions of permit imposed by the Responsible
Authority (or referral autharities);

agpeals by permit applicants against refusal of the Respor.s.ole Authority to extend
commencement/completion dates on a permit;

apoeals by objectors against the decision of the Responsit.s Authority to grant a permit
(otjector rights of appeal can be, and in the case of socme zznes and overlays in new
plarning schemes are, removed); and

appeals by persons who were not objectors, but who claim ‘o be “affected’, may proceed
with leave from the Tribunal.

National Compatition Policy Review cf Victoria's Planning and Zavironment Act 1987 and Associated Subordinate
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[n determining an Application for Review, the Tribunal must take into account or have regard
to several matters, including:

« any relevant planning scheme
« the Objectlives of Planning in Victoria
= any State Environment Protection Policy

= any amendment to a planning scheme which is adopted by the Planning Authority but not
yet approved by the Minister; and

* any relevant planning agreement affecting the subject land.

These are in addition to any other matters that the Responsibie Authority could properly have
taken into account in making its decision.

Appeals by applicants for permit may be brought within 2 montks of the decision of the
Respaonsible Authoerity or at any time after expiry of the prescribed timeframe for decision in
the case of appeals against failure to decide. Appeals by objectors and other third parties,
however, must be brought within 21 days of the decision of the Respcnsible Authority.

Damages against frivolous objector,z_s

The Act provides that the Tribunal may order a person who has arought proceedings before (t
vexatiously or frivolously or “primarily to secure or maintain a cirect or indirect commercial
advantage for the person who brought the proceedings” to pay 'ss or damage suffered by
any other person as a result of such proceedings.

Planning Agreements (“Section 173 Agreements”)

These may be entered into between the Responsible Authority :he owner of the subject land
and any oiher pary and can act as a form of restrictive covena-: on Title. Section 173
Agreements are narmally used for contributions towards the provision of community benefits,
such &s gu ‘c oran space and other community facilities.

National Competition Policy Review of Victora's Planning and Environment Azt 1987 and Associated Subordinate
jnstruments, Government Responsa, Cctober 2004
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6. Government Response to Recommendations

This secticn outiines recommendations made by the consultants, discusses the issues raised
and provides the Government response and proposed action.

Responses to recommendations fall into the categories of Hecommendation Supported,
Recommendation supported in principle, Recommendation supported in part and
Recommendation not supported. The rationale for use of these categories is outlined as
follows:

Recommendation Supported: denctes support for the cansultant's recommendation and
recommended means of implementation.

Recommendation supported in principle: denotes suppert for the issue or problem identified
but perhaps not with the suggested solution or means of implementing the solution. In this
case, an alternative and more effective solution or method will be given.

Hecommendation supported in part. denotes support for the recommendation where perhaps
the issue is already being implemented or examined and further review is not necessary; or
where recommendation consists of a number of parts and not all parts are supported.
Recommendation not supported: denotes rejection of the recommendation.

Where a recommendation has not been supported, the required iwo part public benefit test
has been applied to ensure that provisions of the legislation do not restrict competition unless
it can be demonstrated that:

»  The tenefits of the restrictions to the community as a who!=2 outweigh the costs; and

*  The cciectives of the legislation can only be achieved by r=siricting competition.

The Victorian Government develop and maintain a database providing information in relation to the
number of planning scheme amendments/planning permit applications by type, number of objections by
type, number of appeals by type and number of successful appeals by type. It is considered that the
systematic collection of this information would greatly assist future analysis of the performance of the
Victorian Planning System.

Area of Restriction: Identifying costs and benefits associated with restrictions on competition

+ A zeriral database will be a duplicaticn of a massive ask.

Summary of comments received:

»  Courcils currently maintain a register of permit applications, appzzls, amendments etc. as reguired
hy the Act,

« Significant acministralive costs associaled to data athering.
» ‘Mill cerefit local government through benchmarking.

Government Response: Recommendation Supported

DSE already maintains a record of all amendments to planning schemes and this is published on the
internet. The Amendment Tracking System enables on-line access by local councils and others to
information about amendments to planning schemes in Victoria. The planning scheme amendment
process is being reviewed with a view to streamlining the process. The review is being carried out as

National Compelition Policy Raview of Victona's Planning and Environment Act 1987 and Associated Subardinate
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part of Better Decisions fFaster (August 2003).

Information about planning permit applications, the Municipal Planning Registers, must be kept by every
responsible authority in accordance with s 49 of the Planning and Environment Act 1987 and Reg 18 of
the Planning and Environment Regulations 1998 . This register must be publicly available however its
availability in electronic form is limited and there is currently no statewide summary or consolidation of
the information available.

As part of Better Decisions Faster, a project has been initiated to estatlish regular program reporting on
planning permit activity. The Government has provided funding of $1,95 million to {und the development
and implementation of a permit activity reporting system over the next 3 years. The permit activity report
will compile data about the permit process including numbers, types of applications and timeframes for
decision-making and will be published on a regular basis. The project will allow for earlier indicators of
the development industry to be published and will enable councils to benchmark themselves against the
rest of the State.

The Municipal Planning Registers information will be available through the statewide SPFEAR
(Streamline Planning through Electronic Application and Referral) project — funding for which was
recently approved and announced as part of the Treasurer's business statement.

Government Action: .
[ r
*  Continue to pravide the Amendment Tracking System for planning scheme amendments.
= Government has provided funding of $1.95 million to fund the devzlopment and implementation of a
permit activity reporting system over the next 3 years.
= Gevernment is funding the development and implementation of ih2 SPEAR system for electronic
lcdgemeant of planning permit applications.

National Corrpetiticn Poicy Raview of Victona's Planning and covircnment Act 1987 and Asscociatad Subardinate
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Government should scrutinise the identified provisions in the [egislation {monopoly rights of responsible
authorities; zoning and overlay controls; activity centre provisions; home occupation provisions; use of
seclion 173 agreements; and development contribution plans) and give careful consideration to either
removing the restriction or medilying it to lessen its restrictiveness.

modifying provisions to lessen itsréstiictivenéss-:;

Area of Restriction: Balancing costs and benefits associated with restrictions on competition

Summary of comments received:

« Ad hoc review of isolated aspecls of legislation.

= Making the use of s173 agreements mare transparent is generally supported.
« Generally changes to 'home occupation’ provisions not supported.

»  Making provisions more performance based not supported.

Government Response: Recc'gmmendation supported in part

- :
Except for zoning, overlay controls and devalopment contribution plar:s, all other issues covered by this
recommendation are dealt with individually under other Recommendations.

In discussing Recommendation 2 (Execulive Summary), the consultar:s stated that “...jt is possible to
identify some situations whers the costs associated with a legislated rasiriction may outweigh public
benefits.” Recommendation 2 is made in relation to the following instances where:

*  Hesponsible authorities are granted a monopacly right to undertake an administrative function even
though there are other parties in the cornmunity who are able to provide the same service at iower
cost. - Recommendation supported in part.

Some of these services are already out-sourced by councils or ar2 currently under investigation as

discuss:on.

«  Zoning controls prevent land from being put to @ more productive .se that is valued more highly by
the cemmunity~ Recommendation supported in principle.

Since the introduction of the Victoria Planning Provisions, zones are less restrictive and often allow
a broad range of activities to occur. For example, the Residential 1 zone enables non-residential
uses such as apiculture; bed and breakfast, carnival and circus to aperate without a planning
permit, subject to certain conditions. The planning system allows iand zoning to be changed
(rezoned) with strategic justification, where there is a mare productive use that is valued more
highly by the community.

Apprapriate zoning will address polentiai negative externalities 2nd market failures. Benelits
derived from zoning controls may include:

=« a reduction in negalive externalities such as environmental camage and visual, neise, air ar
water pellution or a reduction in health or safety risk or crime

= acnievement of positive externalities such as conservation cr ‘mprovement of environmental
quality, improved landscape, conservation af culturally significant buildings and sites

= praotection of public gcods such as open space, parklands, rez2dside vegetation, roads and
some community infrastructure such as public sporting comg.sxes.

*  Ensuring that land is used for its most productive purpose

= Greater certainty for landowners, investors and the community generalty

* Increased efficiency in the pravision and utilisation of infrastructure

*  Public amenity through orderly development and

= Improved access to markels.

Well-designed zoning controls achieve a batance between certainty and flexibility for applicants,
developers and residents and intraduce a level of consistency for the use and development of land
in Victoria..

National Competition Palicy Raview of Victana's Planning and Environment Act 1987 and Associated Subordinate
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Some zoning restrictions implement objectives (a) to (e) (inclusive) of the legistation as they relate
to:

= Negative externalities which may anse from co-location of incompatible uses, development
without regard to the impact upon the community in general and over expigitation of land
resources for development purposes.

= Market failure in the provision of health and safety and public goods, protection of histaricaily or
culturally significant buildings, places or artefacts beyond the level afforded by the markel and
provision of non-rival, non-excludable infrastructure that would otherwise not be provided by an
unregulated market.

As per the response to Recommendation 8, the Government will encourage planning autharities to
review zoning controls as part of mandatory reviews cf Local Planning Policy Frameworks. Planning
authorities will be encouraged to review planning pravisions in accordance with NCP guidelines
proposed in Recommendation 3.

*  Zoning and overlay controls do not closely reflect extemalities (eg minimum floor space provisions)
— Recommendation supparted in principle.

Some of the controls contained in zonjng and overlay provisions are the only means of achieving
objsctive (a) of the Planning and Ervironment Act. Where restrictions do not achieve objectives of
the Planning and Environment Act, or there are alternative ways to achieve the objectives (without
restricting competition), the Government will encourage planning zuthorities to identify and review
these in accordance with NCP guidelines proposed in Recommerdation 3.

= Actvity centra provisions allow landowners to acquire market pavser by constraiming the supply of
land available for retail activities - Recommendation supported in principle.

Current activity centres policy achieves sacial, economic and environmental benefits to the
commumty. The Government is currently in the process of develczing Out of Centre Retail Activity
Assessment Criteria, which will assist in creating certainty about :ne conditions under which
ratailers can lceate cutside Activity Cantras.. See Recommendat’zr 5 for full discussion

»  Home occupation restrictions pravent the sale of goods sourced = 'sewhere, even if the sale of such
goads would not impose negative axternalities on adjacent land _ses — Recommendation
supported in principle.

Current controls on home occupation achieve a balance between prescription and performance
based controls. See Recommendation 10 for full discussion.

= Section 173 Agreements, that are not transparent, are not used 2s a mechanism of last resort,
particularly those that prescribe the way in which a business may orice or produce 1ts goods or
services -Recommendation supported in principle.

The function and application of Section 173 agreements is being reviewed under the Bstter
Decisions Faster program. Work is currently underway to consult with stakeholders about existing
prcblems and possible solutions. See Recommendation 11 for fu.i discussion,

~  [aveiccment zontributions plans ard Section 173 Agreements a -2 used to collect revenue lo fund
tha prevision of public goods if the tax or rate system is a more ¢ “cient revenue collection
mecharism — Recommendation supported in part

The Government has recently completed a review of developmen: contribution systems in Victoria.
The review seeks to simplify the operation of the development contributions system. While the
reformed system will continue to operate based on the key elements of the current system,
substantial modifications will be made to make it operate more efficiently and effectively to meet the
needs of all users.

Infrastructure projects can be included in a DCP if they will be used by the future community of an
area, including existing and new deveicpment. This means that new development does not have to
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trigger the need far new infrastructure in its own right. It can only be charged in accordance with its
projected share of usage.

[t must be demanstrated that the new development to be levied is likely to use the infrastructure to
be provided. New development should not be considered on an individual basis, but as part of the
wider community that will use an infrastructure project. The wider community may aiso include
existing development. This is all that is required to demonstrate 'nexus’ to justify the application of
the charge.

For the purposes of calculating fevies in @ DCP, the costs of infrastructure projects are shared
amongst all the likely usars. The likely users will include existing and future development. [n this

way, new development will nat be charged for the whole cost of an infrastructure project that others

will use and costs are distributed on a fair and equitable basis.

However, while the levy is calculated on the basis that all the users pay for the cost of the

infrastructure, only new davelopment can actually be charged Lhe levy. Therafore, a DCP will rarely

cover the full cost of providing the infrastructure.

The Department has prepared extensive guidelines cutlining a detailed methodology for the
preparation of a DCP.

The guidelines ensure that there is:

* no double charging

= no charging for recurrent costs

= [air cost apportionment requires that what is not coilected from existing development and
exempted uses cannot be collected from other uses that are raquired to pay the levy. So while
the exempted land uses are included in the calculation of the levies because they are likely to
use the infrastructure, they will not be required to pay. [t follo'ws that any funding shortfail will
need to be made up from alternative funding sources, such as general rates and government
grants.

The Govarnment has accepted this methodology as being fair, transparent and accountable and will

release new development contributions guidelines detailing this mathodology.

Aitbcugh e development contributions system will continue as 2 ‘crm of restriction, the identified
rasiriction assists the implementation of: objective (a) of glanning 'n Victoria which is to “... provide
for the fair, arderly, economic and sustainable use and dsvelopment of land..."; and objective (e)
“to... enable the orderly provision and coordination of public utilittes and other facilities for the
banefit of the community.”

Government Action

1. Refer to Recommendations 13, 6, 10, and 11 lor actions an Moncgoly rights of planning and
respensible authorities, Activity Centre provisions, Home Occupaticn provisions and Section 173
Agreements.

2. Implement the new Development Contributions Plans guidelines.

National Competition Policy Raview of Victona’s Planning and Environment Act 1987 and Asscciated Suberdinate
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[Récommendation, 3 =NCP/guidelines and workshaopsis:

Planning specific NCP guidelines and workshops be implemented to assist planning and responsible
authorities to ensure that the putlic benefit associated with any policy or other intervention outweighs
costs. If guidelines and warkshops of this kind are not effective, insert into the Act an overarching public
benefit test.

Area of Restriction: Potentlial for less restrictive alternatives

Summary of comments received:

« Generally support praduction of guidelines.

« Need to include other benefits such as social, environmental and community

» Planning system already incorporates public benefits test which are consistent with NCP.
+ Support workshaops and education program for better understanding of net pubic benefit.

Government Response: Recommendation supported

" .
There is a need for broader information/unaerstanding of NCP issues in planning. This recommendation
could be implemented through the Depariment's Planning Practice Nct2 series and PLANET
professional development program.

NCP guicelines can be included in the Planning Practice Note Series. n this way, information can be
given to responsible authorities and planning authorities {mostly councils) on how to implement NCP
principles in carrying out responsibilities assigned to them under the Act. This could include deciding on
planning permit applications, applying conditions on permits or preparing amendments to planning
schemes. Preparation of guidelines for planning and responsible authorities is likely to be a more
effective means of implementing this recommendation than introducing such a requirement in the Act.
Training ¢n the NCP guidelines can be provided to re-infarce this infer—ation as parn of the
Department’s PLANET professional development program.

Government Action

1. include NCP guidelines in DSE's Planning Practice Mote series £v 2nd 2004. Amend existing
planning practice nates from time to time, as required.

2. Develop NCP training to re-inforce the infarmation proposed in 7. acove, through the PLANET
program by end 2005.

National Competition Paiicy Review of Victaria’s Planning and Enviranment Act 1987 and Associated Subordinate
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{Recommendationid’=Section.60 of Act'

Amend Section 60 to make it consistent with other parts of the Act (to require responsible authorities to
have regard to the objectives of planning in Victoria and to make it mandatory for a responsible authority
to consider significant sacial and economic effects).

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

Generally supportive of mandating consideration of sacial and economic effects.

Government Response: Recommendation supported in part

Amend Section 60 of the Act to maks it consistent with s 848(1)(b) which requires a Tribunal in
determining an application for raview, to have regard to the objsctives of planning in Victoria
specified in s 4(1) - Recommendation supported

This recommendation is supported asfit would introduce greater clarity and transparency to the
requirements of responsible authorities. Currently, planning authorities are requirad under section
12(1)(a) to implement the objectives of planning in Victoria and planning schemes already
incorporate these objectives in Clauses 11.02 and 11.03 of the State Planning Policy Framework. In
carrying out their duties to administer and enforce planning schemes, responsible authorities
already facilitate the implementation of the abjectives of planning in Victoria. However, the
recommended change to the Act would make this requirement mcre transparent.

The recommendatlion is also consistent with the findings of the Whitney Committee which was sat
up to advise on improvements to the planning system. The Whitney Committee found that there is a
lack of clarity as to the maltters that the responsible authority and YCAT must consider when
making a decision. The Committee expressed the view that the sections 60 and 848 “...should be
aligned so that there can be no dispute that a council and VCAT cn review are requirsed to give
cerisiderzation to the same matters in coming lo a decision.” Its recommendation was to “clarify and
consolidate the matters that must be considerad in Sactions 60(1,; and 848 of the Planning and
Environment Act 1987 so that the requirements are the same.” (Report 1 Using and Interprating
Local Policy, Reference Group on Decision-making Processes, September 2002).

Amaend Section 60 (1) (b) to make it mandatory for a responsible authority to consider significant
social and sconomic effects of a use or development for which the application is mades, if the
circumstances appear to so requirs. - Recommendation supported in principle.

Currently, s 60 of the Act provides that "before deciding on an agglication, the responsible authority
... must consider ... any significant effects which the responsible authornty considers the use or
development may have on the environment ... and ... if the circumstances appear to so require,
may consider ... any significant sacial and economic effects of the uss or devalopment for which
the application is made ...".

This recommendation proposes an amendment to s 60 ta provide that a responsible authority must,
if the circumstances so require, consider any significant sccial and economic effects of the
procosed use or development for which the application is maZe. The consultants felt that the
current language could be interpreted as being permissive oniy and could allow subjectivity and
incansistency of approach.

The recommended change is based on a misunderstanding of the meaning of section 80(1)(b).
Under administrative law, the words "if the circumstances appear to so require” have the effect of
requiring responsible authorities to consider these impacts (as relevant considerations) if, on
objective assessment, there are likely to be significant social and economic effects. Use of the word
“may” only has the effect of allowing responsible authorities to choase which impacts are relevant
(ie choose from social and economic.)

Aithough the recommended change could introduce greater transparency in interpreting section 60,
the benefits of the change would be minor and are not likely to lead to significantly impraved
planning (or other) outcomes. In place of legislative change, NCP guidelines proposed under

.
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Recommendation 3 could highiight responsible authorities obligaticns under section 60 in relation to |
|

social and economic effects and provide clartty on its interpretation. This would achieve an :
improved operational outcome without requiring legislative change. '

\

] e -

Government Action.

1. Amend sB80 of the Planning and Environment Act to align the requirements of responsible
authorities and VCAT on review, in implementing the objectives of planning in Victaria.

2. Highlight responsible authorities obligations under s60 in relation ‘o social and economic effects in
NCP guidelines proposed under Recommendation 3.

t
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[ Recommendation|s = Performance Based provisions =

Where it is cost effective to do so, use performance based overlays and particular provisions in
preference to potentially costly prescrigtive criteria.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

« Pedormance based controls are open to interpretation which can [ead to disputes, reviews and
increased costs.

»  Prescriptive controls are considered essential where the control determines whether or not a
planning permit is required.

« Performance based controls are appropriale in assisting the exercise of discretion where a permit is
required.

« Decision guidelines provide some flexibility and discretion.

Government Response: Recommendation supported in part.
- .

The 'right’ balance between performance and prescription is an ongoirg issue in planning. The
Government's election palicy supported use of more prescriptive controls where this reduced confusion
and supported clear policy outcomes. Generally the Victorian planning system is heavily weighted
towards a strategically driven/performance based approach.

When the process of introducing new farmat planning schemes to Victoria commenced in 1996, the
Manual for the Victonia Planning Provisions was issued to provide informmation and advice to planning
authorities and others preparing or amending new format planning schemes. One of the stated
principles for new format schemes is that "naw schemaes will facilitatz appropriate developmant” and to
this end, “the use of performancs based provisions is encouraged”. T-2 Manual requires that there be a
logical progression from statements of palicy through to the exercise =f discretion and that discretion
must b2 wice rather than narrow. The permit is to be the principal ins:~.ment of development appraval.

VPP overlays are, in the main, already performance-based, for examz 2 Clause 44.06 Wildfire
Management Overlay which requires applicants to submit a statemer: which shows how tha stated
objeclives and outcomes relating to water supply, access, buildings ard works and vegetation are
achieved. The VPP are subject to a continuous review and improvermnsnt program. As the requirements
of users of the VPP change, stakeholders are consulted and improvements made where necassary.

VPP particular provisions eg for advertising signs and home occupaticn contain a mixture of prescriptive
and performance provisions to assist respensible authorities in makirg a clear distinction between
proposals which do not require a planning permit, those which require a planning permit and those
which arse prohibited. This ensures that councils can interpret their plarning schemes quickly and easily
and can provide clear advice to intending applicants. This benelits the cormmunity by introducing greater
certainty, Councils can provide clear direction to potential applicants at the outset. This saves time and
maney for the applicant whao is more likely to obtain planning approval and encounter less business
costs by avaiding appeals/objections etc. Neighbouring residents and other affected members of the
community also benefit with greater certainty about the types of propcsals that will be entertained in
certain areas.

A balarce between performance and prescriptive controls assists to ~‘nimise negative externalities that
may anse irom co-location of incompatible land uses or develocmert.

NCP guidelines proposed in Recommendation 3 can assist planning =zrd responsible authorities to
continue to use an appropriate balance betwveen performance based ard prescnptive controls.

Government Action

Include advice to planning and responsible authorilies on achieving the right balance between
performance-based and prescriptive cantrols in NCP guidelines proposed in Recommendation 3.

National Compaetition Policy Raview of Victora's Planning and Environment Act 1987 and Associated Subordinate
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[Recommendation[6.:=Activityicentré controls =% - -

Reduce costs associated with restrictions on competition under activity centre controls (by ensuring
activity centres are of sufficient size to avoid landlord monopoly power; by reviewing policy exceptions
regularly to match consumer preferences; and by allowing out-of-centre developments provided they
pay for any negative externalities generated).

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

= Paying for negative externalilies presents more difficulties than it addresses.
+ Need to retain activity centres for commercial and business purpcses.
« Contrary to State and lacal policies.

Government Respaonse - Recommendation supported in principle

The Government has just completed a strategic review of the existing zlanning provisions that relate to
activity centres under Melbourne 2030 Plafning for Sustainable - Growr:h (October 2002), the
Governmant's 30 vear land use and transport plan for Melbourne.

Activity centres provide the focus for services, employment and social ‘nieraction, they usually are well-
served by oublic transport and they range in size and intensity of use “r=m local neighbourhood strip
centres ig traditional universities and major regional malls. They are r=: ;ust shopping centres, but are
multi-functional.

The new strategies (which will soon be introduced into the planning schemes) relating to activity centres
will address the above recommendation as follows:

s ansurrg that the size of each activity centre area is sufficient to rsZuce risk of landlords attaining
monogoly power in the Land Use Market as this can stifle compe==ion and innovation much more
than .V zach achvity centre is of sufficient size to alicw streng vz - — Recommendation
supported in principle.

Melbourne 2030 provides a network approach to the planning and ma-agement of activity centres. This
network will comprise a range of centres of varying size and funclion. “ne activity centres network will
be expancded to include over 100 Principal and Major Activity Centres :nat will be the focus of grawth
and change over the next 30 years. With over 100 actlivity centres ider:ified as lacations of major
change, there will be increased aoptions for investment and for locating 2ll types of activities. Supporting
these centres will be around 900 Neighbourhood Activity Centres provicing local services and facilities.

The network approach aims to provide a greater choice in the number and type of activity centres
available ior development and as well as certainty to the community 2zcut where new development is to
be focussed.

Local councils, in partnership with the State Government, the commur.ty and other key stakeholders will
be required toc plan for the future growth and change of each activity centre within their municipality
through structure planning. This process will include identifying the beundary of each activity centre and
opportunities for new development, including sites for uses that requirs 'arge land areas.

New activity centras that meat the raquirements of vielbourne 2030 sz~ zlso be created which will
further reduce the risk of monopaly. In the Government response to s.zmissions received regarding
Melbourra 2030, the Government cammitted (o reviewing the policy = . 2ry five years.

« ensunng that the list of policy exceptions is reviewed and updatec reguiarly to maich consumer
prefarences — Recommendation supported in principle

The existing State Planning Policy Framework, including Clause 17.01 Activity Centres and 17.02
Business, will be reviewed as part of the implementation of Melboume 2030. This review is to occur
after extensive community consultation across Victoria.

Melbourne 2030 coniains important policies and initiatives that aim to broaden the base of activily

.
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centres. A wider range of services, operating over longer hours, is encouraged.

Some out-ol-centre developments have proven to have higher social, economic and environmental
impacts compared with in-centre or edge-of-centre locations. Proposals for development or expansion of
activilies remote from activity centres will be discouraged where such locations would impose negative
externalities (eg environmental consequences or traffic congestion) by giving preference to locations in
or on the barder of an existing activity centre. Qut of centre proposals will be cansidered where it can be
canvincingly demonstrated that the proposed use or development is of net benefit to the community in
the region served by the proposal.

Out-ol-centre assessment criteria are being developed in consultation with stakehalders . These criteria
will establish tests appropriate for out-of-centre proposals and identify the types of uses and
development affected. These will be based on the specific out-of-centre assessment cutcomes in
Melbourne 2030.

Melbourne 2030 is a long term document that also needs to be dynamic and responsive. There is a
commitment in Melbourne 2030 for it to be assessed against new or emerging trends with formal
reviews every five years.

» considering inserting another exception allowing retail businesses to locate outside activity centres
provided they are prepared to pay for any negative externalities they generate (valued
appropriately). - Recommendation sUpported in principle

Under the proposed out-of-centre development guidelines, retail propesals wiil be cansidered where it
can be convincingly demonstrated that the proposed use or development is of net benefit to the
community in the region served by the proposal. This means that proposals should seek to achieve all of
the out-of-centre outcomes in Melbourne 2030.

These include:

*  avoidance of unreasonable impacts on the economic viability or social and cultura! vitality of
existing or proposed centres in the netwark

* |ocation on the public transport network and achieving a mode share similar to like uses that are
located in activity centres

* lgcating in an existing clustar and improving the 2conomic, social and environmental performance
of that cluster.

Mew avaluation criteria will be developed against which proposals will ce measured.

Overall, activity centres achieve lhe following social, economic and environmental benefits for the
community:

» Improve the liveability of the area

* Increase opportunities for social interaction and provides a focus for the community

+  Make a wide range of services and faciiities more accessible to ail

= Contribute to the economic compelitiveness of the network of centras that provides wide community
benefit

*  Promote urban forms that minimise overall land and transport requirements

*  Ensure more efficient use of land and provision of infrastructure

* Improve freight movement and business logistics

* Improve business and employment opportunities

*  Encourage the development of urban transport systems that will limit pollution from fossil fuels and
reduce greenhouse gas emissions.

Melcourrne 2030 sets out social, econamic and envircnmerial perfcrmance criteria that should be met
by activity centres. Activity centres are beller able to meet :rese criteria than out-of-centra
develcpments.

Aclivity centre policy is desirable to minimise negative externalities ara address market failure, which
may arise from unlimited expansion of activity centres, and out-of-certre developmenits.

Government Action

Government to cantinue to review and implement new Activity Centra policy.

»
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[Recommendation' 7. Consi

Improve consistency of planning decisions concerning planning scheme amendments and permit
applications (facilitated through the use of planning specific NCP guidelines discussed under
recommendation 3).

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

e There are existing means in the current system to ensure consistency of decisions with the ability to
review decisions.

« General support for issuing guidelines to assist decision-making — but should be under ‘good
planning practice’ rather than through NCP.

Government Response: Recommendation supported

The development of NCP guidelines (as proposed in Recommendation 3) is supported.

- :
As part of the recent review of planning prdcesses under Better Decisions Faster, the Government is
currently investigating other measures to improve consistency of planning decisions including:

»  Standard reports for different types of applications clearly setting out the policy context and
decision-making criteria.

«  Mcdel delegation guidelines to encourage decisions to be made at the most effective and efficient
fevel,

* Introduction of guideline judgements for decision-making on particular matters to promote greater
consistency.

These measuras will adequately address issues raised in the recomr-zndation.

. Government Action

U

1. Develop NCP guidelines as proposed under Recommendation 3 oy end 2004
2. Devzlop rnew processes to improve cansistency of planning decis.ons under Better Decisions
Faster by 2004,2005.

National Comgpetition Palicy Review of Victona’s Planning and Envionment Act 1987 and Associatad Subordinate
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[ Recommendation|8/= Rlanning|poliéyand planning scheme control:exémptions

Ensure that excepticns to particular SPPF and LPPF pailicies (including those relating o activity
centres), zanes, overlays and Particular Provisions are consistent with NCP principles and objectives
and are regularly reviewed to determine whether additional exceptions are appropriate.,

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

MSS required to be reviewed every 3 years.

¢ No such review required for SPPF — may be appropiriate to require.

+ Review of policies should occur in a holistic context rather than being narrowed through NCP
principles.

Government Response: Recommendation supported

The State Planning Policy Framework is to,be reviewed within the next 12 months. In general, the SPPF
does not contain exceptions as it sets out strategic directions, objectivas and policies cof the Victerian
Government. The proposed review will ensure that the SPPF is more performance based and policy
driven and can be conducted to ensure it conforms to NCP principles.

Similarly, Local Planning Policy Frameworks contain strategic directiors for each municipality and are
not subject to exceptions.

Currently there are a number of review processes set in place to ensure that planning schemes
(including LPPFs) are reqularly reviewed every three years and to ensure that proposed amendments to
schemes are strategic and policy based and consistent with the princicles and objectives of the Victorian
planning system,

Two planning practice notes, The MSS and 3 year review and Stratecic Assessment Guidelfines for
Planning Scneme Amendments assist planning authorities with mancz:zry reviews of their Local
Planning Policy Frameworks and amendments. These practice notes 2re under review and will be
amended {o addrass NCP principles among other matters.

This together with NCP guidelines proposed under Recommendation 3 would address this issue
adequately.

The recommendation in relation to zones has been answered in Aecemmendation 2 and in relation to
overlays and particular provisions has been answered in Recommencation 5.

Government Action

1. Ensure the SPPF review is conducted in accordance with NCP principles and proposed NCP
guidelines (as per Recommendation 3)

2. Review the VPP Practice Notes “Tha MSS and 3 year review” ard *Strategic Assessment
Guicelines for Planning Scheme Amendments” to address MCP z-inciples.

Naticnal Compaetition Policy Raview of Victona's Planning and Enviranment Act 1987 and Assccialed Subordinate
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{Recommendation9=M | permitprocess @

Hemove or narrow exemptions of land use or develapment by Responsible Authorities from Ministerial
permit process.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

« Some support for the level of exemptions to be removed or narrcwed.

+  Current level of exemptions causes problems for councils where applications are contentious.

«  This will create additional warkload for Department.

« Wil result in unnecessary permit applications ta the Minister for Planning, increased costs to
councils and increase in time delays.

If the council meets public interest tests then exemptions should still 2pply.

Government Response: Recommendation not supported

All councils are deemed as Responsible Authorities under the Planning and Envircnment Act. In some
cases, a council might be the proponent for a facility or it might be the owner of land to be used by
another party. Where a planning permitis required. Section $8(1) of the Act states that a responsible
authority must apply to the Minister for any use or development it progccses.

This section also provides that planning schemes can exempt land, us= or development from this
requirement. In 1953 all classes of use and development were exemg:2d, effectively meaning that
responsibig authorities are no longer required to apply to the Minister “or a planning permit. Currently
clause 87 of all schemes allows a responsible autharity to appiy to itse:f for a permit with a requirement
that notice is first given to at least adjoining property owners. This ensures that responsible authorities
follow the same process for their own applications as that followed for other applicants.

This procedure has raised little cancern over the years and generally, he system appears to work
satisfactcrily. Aesponsible authonties now process z2ll planning applicazions introducing greater certainty
and consistancy. Straightforvard matters are settled at the responsibla authority, while contested
applicaticrs are aventually settled by VCAT. Any objector ta an application has review rights at VCAT.
Given ipirc party raview rights, there is no need to have appl.cations « ~2re the responsible authority is
the proponent, processed by the Minister. Appropriata checks and ba:znces are in place through the
review and notification processes to ensure that all applicants are trez:ad equally.

The identiiied restriction presents a net benefit to the community by re:aining consistency in the
administration of the planning scheme and the way permits are handlsd. This provides greater certainty
to the community and third parties who have an interest in the proposal (such as nearby residents).
Details of these applications currently appear on the Municipal Plannirg Register that is available to be
viewed by the public at council offices. This ensures transparancy anc accountability.

The identified restriction ensures that consistency, transparency and accountability are achieved in
implementing objectives (a) {relating to the fair, orderly, economic ancd sustainable use and development
of tand) and (e) (relating to the protection and orderly provision of community infrastructure) of planning
in Victoria and objective (f) of Victoria's planning framewaork which is o “...provide for a single authotity
to 1ssue permits for land use or development...”(s4.(2)(f}). These objeciives can only be achieved by
restricting competition as they ensure lhat consistency, transparency 2nd accountability are retained as
part of the planning permit process.

NCP quidelines proposed in recommendation 3 could remind respons.ale authorities of the relevant
legislative raquiraments and the need to maintain consistency, transczarsncy and acceuntability when
pracessing *heir cwn applicatians.

Gaovernment Action

Conlinue with appropriate checks and balances to ensure that campei:tion and cammunity benefits are
not restricted. Remind responsible authonties about the need to mainiain consistency, transparency and
accountability when processing their own applications in NCP guidelines proposed in recommendation
3.
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[ Recommendation}10=Mome occupation pravisions

Amend the Home Occupation Particular Provision to make it more consistent with performance criteria
and ensure that exceptions reflect community preferences.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments recejved:

« Generally not supported — has potential to generate a significant impact if not properly controlled.

e Heasonable to consider hame occupalion on the same basis as other uses. If use satisfies
specified requirements then no permit is required but if requirements are not met then a permit
application should be cansidered.

« A review of provisions is appropriate but controls should continue to be prescriptive.

Government Response: Recommendation supported in principle.

The Victoria Planning Provisions give the use of homse occupation an as-of-right status in all residential
zones provided that the requirements set out in Clause 52.11 (Particular Provisions) are met. The Home
Occupation Particular Provision is already $ufficiently performanée based. For example the purpose of
the clause is "To ensure that the amenity Jf the neighbourhood is not adversely affactad by an
occupation conducted in or from a dwelling." Performance-based requirements in Clause 52.11 are:

"The occupation must not adversely affsct the amenity of the neighbourhood in any way including:

= The appearance of any building, works or materials used.

»  The parking of motor vehicles.

= The transporting of materials or goods to or from the dwelling.

*  The hours of operation.

*  Electrical interference.

= The storage of chemicals, gasses or other hazardous materials.
*  Emissions from the site.”

The Hemea Occupation Particular Provision also allows certain pragosais that fall just outside the
requirements to become subject to permit rather than prohibited. These are then assessed against the
decision guidelines. As discussed under Recommendation 5, even where performance criteria are able
lo be used, a certain amount of prescription is required {o enable clear interpretation of the planning
scheme as to whether a use is as-of-right, permit-required or prohibited.

The Home accupation provisions were updated with the introduction of the VPP and there has been litile
or no criticism about the reasonablenass of the requirements. The current balance between
performance and prescriptive controls works well. However, the Victoria Planning Provisions are subject
to continuing review in response to community preferences. As the needs of those running home
occupations change, stakehoiders will be consulted and improvements made where necessary.

The consultants established, through a cost benefit matrix (see page 97 of the consultant’s report), that
an balance, the benelfits associated with the home occupation provisicns outweigh the costs. Their
recommendation is targetted at reducing the cost side of the equation. (refer to Conclusion/
Recommendation on page 96 of consultant’s report).

The currant mix of performance and prescriptive provisions within the home occupation particular
provisions, “irees up” the use of land for home accupation while provicing certainty to intending
applicants and adjacent residents. It also ensures that councils interprat the provisions with clarity and
certainty 2nd enables prompt and accurate advice to be given ‘o thase intending to establish a home
occupation business. The outcome also enables preventiion of negativa externalities arising from
inappropriate location of home occupations.

Government Action

Continue with appropriate balance between performance and prescriptive provisions for home
occupation provisions. Continue to ensure that exceptions reflect community preferences via review of
Home Occupation Particular Provisions where required.

National Competition Policy Review of Victonia’s Planning and Envirenment Act 1987 and Associated Subordinale
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{ Recommendationf11=Section[173 Agreements. -

Reduce the costs associated with section 173 agreements.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

= §173 agreements are generally seen has a uselul toal to achieve certain outcomes.

«  Generally support review of S173 agreements and development i guidelines.

« No support for objectors being included in the agreement preparation - increase cost and time and
give objectors another round for dispute.

= Review dates preferred over sunset provisions — sunset provision not always required.

Government Response: Recommendation supported in principle

S173 of the Planning and Environment Act allows responsible authorities to enter into agreements with
owners of land and other parties. These agreements can cover a wide range of issues, including the
regulation or restriction of land. S173 agreements must be lodged with the Minister and registered on

-

title. The review recommended that the Vicjorian Government:
) .

+ amends the Act so that Responsible Authorities may only use Secaon 173 Agreements as a last
rasort, and accordingly must demonstrate that the purpose towarcs which the agreement is directed
cannot be achieved by another means, for example, through apprcprately warded permit conditions
or development contnbutions plans;

« amends Section 62(6) of the Act to prevent the imposition of pentit conditions requiring Section 173
Agreements for provision of services or facilities in relation to lancd development in circumstances
where an approved developmaent contributions plan cavers the subject land;

« amends Section 177(1) of the Act so as to require a Resoonsible Authority to include a “sunset”
provisicn in avary Section 173 Agreement, to ensure that the agrssment does not have a life
beycnd achievemant of its intended purpose. Aiternatively, amer:d the Act to requirs periodic
review of Saction 173 Agreements and for their complets or partiz! repeal if it is demonstrated that
their curcose nas been satsfied;

+ amends the Act to require that any objectors to a pianning permi: 2pplication or submitters in
respect of a planning scheme amendment that imposes a requireent for a Section 173 Agreement
are consulted in respect of the contents of same prior ta executic::

« amands the Act to prohibit Section 173 Agreemants from imposing price controls; and

« through the Department of Infrastructurs, issues educative guideiines to Responsible Authorities as
to appropriate use of Section 173 Agreements. This could be incivded in the planning specific NCP
guidslines discussed under Recommendation 3.

Reviewing the function and application of Section 173 agreements is st out as Option K1 in Bstter
Dacisions Faster: Opportunities to improve the planning system in Vic:oria (August 2003). This
document sets out proposals for improving aspects of the planning prccess. The review will embody
matters raised in the recommendation. :

Work is currently underway to consult with stakeholders about existing aroblems with the use of S173
agreements and possible solutions. Possible autcomes could include -svisions to legislation,
development of a practice note on use of section 173 agreements, or s of alternative controls. The
outcome of the raview will narrow the scope and application ¢i s173 = 3r2zements which is consistant
with the thrust of this recommendation.

Government Action

Proceed with current review of s173 agreements under Better Decisicns Fasterto be completed by end
2004/2005.

National Campetition Policy Review of Victona's Planning and Enviranment Act 1987 and Asscciated Subordinate
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IRecommendation[12=Econaomic objections

Reduce costs associated with economic objections and lack of enforcement of existing provisions of the
Actintended to prevent economic objections.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

Remove provisicn of Act which allows council to reject objections made on competition grounds
Net community benefit requires an appreciation of all impacts

Government Response: Recommendation supported in part.

The review recommended that the Department consider the following:

Issuing guidslines which educate rasponsible autharities and parties seeking ta lodge an objsction
as to what amounts to an appropriate economic objection and what opportunity for submissions
ought to be givan to prospective comnjercial objactors prior'to rejscting their objection - Supported

It would be very difficult to define exactly what constitutes an “appropriate economic objection”.
However, guidance could be given to responsible authorities and potential objectors on how to
distinguish between economic impacts on community interests ard those relating to the private
interest of a business. This can be done through NCP guidelines proposed in recommendation 3
and might have the effect of reducing the total number of economic objections recsived by
responsible authorities.

Amending s57(2A) to overcome a Suprame Court ruling that cormmaercial objectors must be given
the opportunity of a hearing prior to rejecting their submissions — Mot supported

S. 57(2A) of the Planring and Envircrment Act allcws a raspons.z.2 authority to reject an cbjection
to a planning permit application *... which it considers has been made primarily to secure or
maintain a direct or indirect commercial advantage for the objectcr.”

The Supreme Court decision is No 2 Pitt Street Pty Lid v. Wodorga Rural City Council 3 VPR 328,
in which the Supreme Court held that a responsible authority may not reject a commercial objection
unless the potential objector has been given an opportunity to be neard. Aithough the act of giving
objectors the oppaortunity of a hearing prior to rejecting their submission would be an extra step in
the process, in reality it is not likely to add significantly to the time taken by responsible authorities
to decide on applications. The Supreme Court decision re-inforces principles of natural justice. It
would be inappropriate to use legislation to deny objectars their right to natural justice. Many
objectives of planning and the planning framework set out in the Planning and Environment Act
relate to the protection of natural justice.

While it is not accepted that giving objectors the opportunity of a nearing significantly restricts
competition, the required public benefit tast will be applied. The identified restriction presents a net
benefit to the community through the protaction of the community’s and individual's rights to natural
justice. The recommendation is not likely to result in sigrificant banefits from either a planning or
competiticn point of view. The benelits of the restrictions ‘o the ccmmunity as a whole outweigh the
COoStS.

The objectives of the Planning and Snvironment Act relating to fair use and development of land
(objective a) and balancing the present interests of all Victarians {cbjective g) can only be achieved
by maintaining the existing situation and protecting an abjectors #ight to natural justice.

NCP guidelines proposed in recommendation 3 can address this issue to provide clarity to
responsible authorities on the impact of the Supreme Court decision.

National Cornpetition Policy Review of Victoria's Planning and Environmant Act 1987 and Associated Subordinate
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«  Amending the Act sc that a provision similar to s57/2A, also applies to snable a planning authority
to reject similar "aconomic objector” submissions in relation to a planning scheme amendment —
Not supported

Currently, where a planning authority does not agree with a submission, the planning authority can
refer the submission to a planning panel. If a similar provision to s57(2A) was introduced, this would
enable the economic cbjection to be rejected outright and where the economic objection is the only
submission, avoid the need to set up a planning panel. This would potentially reduce costs
associated with economic objections. However, in reality, it would be rare that the only submission
in relation to a planning scheme amendment were an economic ogjection. In practice s57(2A) is
rarely used by responsible authornties because most ‘commercially’ driven objections are multi-
faceted and abject on valid planning grounds (such as traffic, noise and amenity) rather than on
commercial grounds. It is likely that a planning panel would be set up to hear ather submittors
where the proposed amendment raises economic issues and the planning authority does not agree.
The recemmended change to the Act is not likely ta result in significant planning or other benefits.

in fact the recommended change would introduce the same natural justice issues raised in the
Supreme Court decision above. The patential savings which might be achieved by the
recommended change are likely to be small and at the expense of inviting drawn out litigation in
relation to lhe appropriateness of decisions to reject particular submissions.

While it is not accepted that the current situation of planning authcrities having to refer economic
objecticns to a panel significantly restricts competition, the required public benefit test will be
applied. The identlified restriction presents a net benefit to the community through avoiding
restrictions of natural justice; potential litigation; and costly changss to legisiation for very smal!
improvements to planning and competition outcomes.

The objectives of the legislation (relating to fair use and develaprmant of land (objective a) and
objective (h) of the planning framewark relating to appropriate puc.ic participation in decision
making when amending planning schemes) can only be achieved 2y maintaining the existing
situation and protecting an objectars right to be heard by the planring authority or a planning panel.

NCP guicdelines proposed in recommendation 3 could give guidar.ce about appropriate economic
cojacticrs o planning scheme amendments.

1 Tadrng 50208 (0 raise the awareness oi rasponsible authcniies ar - scjectors of the requiramernt
under 1@ Act that objectors must demonstrate how they would be zifacted by the grant of the
permit. This could be dones in the guidelines referred to in Recom~andation 3. if the guidelines
prove inaffactive, the Department should consider armending the ~'anning and Environment
Regulations 1998 to introduce a pro-forma objection form that inc..des a requirement that the
objector state how the grant of a permit would affect them. The same ought to be considered in
respeact of submissions in relation to planning scheme amendmer::s. — Supported

NCP guidelines (proposed in recommendation 3) could help to raise awareness that abjectors must
demonstrate how they would be affected by the grant of a permit.

Government Action

Develop NCP guidelines as per Recommendaltion 3 to give guidance cn appropriate econamic
objections for planning permit applications and planning scheme amer.dments; on the impact of the
Supreme Court decision on responsible authorities powers under s57°2A); and to help raise awareness
that abjectors must dernonstrate how they would be affected by the grant of a permit.

National Competitian Pclicy Aeview of Victona’s Planning and Environment Act 13987 and Asscciated Sugordinate
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L Recommendatiani13’= Managoly/of planning and responsible autharities administrative

functions

Conduct a review to detemmine whether it is feasible to remove planning and responsible authority
monopoly on provision of certain administrative functions that may be performed by ather parties at
lower cost

Area of Restriction: Potential for less restrictive alternatives

Summary of comments recelved:

+ Review to be limited to administrative functions which do not involve exercise of discretion or
decision making by a planning or responsible authority

»  May be difficult to allow competition in administrative aspects without diminishing public
accountability for the policy component of planning decisiaons.

« Administrative funclions are appropriately dealt with councils

« Malters such as notification and completeness of applications can be dealt with by other parties

Government Response: Recommendation supported in part

The review recommends that lhe Department examine functions:of responsible and planning authorities
which are essentially administrative includiig the preparation of planning scheme amendments and the
issue of certificates of compliance with a view to assessing which, if any, of those functions could be
performed by other parties, including private sector entities.

There ara currently a number of practices where private parties can ard do already carry out some of
the administrative work required for planning applications or for planning scheme amendments.

Functions such as certificates of compliance, on the other hand, would not be suitable for outsourcing as
these require legal interpretation of the planning scheme to certify that existing uses and developments
comply or proposed uses and developments would comply with planning scheme requirements. Review
of this interpretation is contestable at VCAT. The exercise of this power requires a decision abaut
compliance with the planning scheme which falls within the functions of a responsible authority.

Administrative functions of responsible and planning authorit:ss that ar2 aiready commonly outsourced
include:

= Preparation of planning scheme amendment documentation.
- Preparing and giving of netice of a planning applicaticn.
« Preparing officer reports of planning permit applications
« Preparing and presenting planning appeal submissions

Councils are currently able to (and do) outsource administrative activities such as preparation of
planning scheme amendment documentation. Planning functions such as report writing for appeals and
recommendations for decisions on planning permit applications are also commanly outsourced
activities, however decisions on these are still made by Council or its celegate.

In the early 199Cs, local government was required to call for tenders cn a certain percentage of its
services. This was undertaken to meet the requirements of the Compulsory Compelitive Tendering
policy which prevailed at the time. Tenders were invited for planning services at some councils under
this policy.

A racert review of local government planners found that thers 'was opccriunity for many planning office
functions !0 be carried out by ‘para-professional’ staff to make mare eicient use of professional
planners’ time. 3ehaviourel rather than legislative change is needed fer this to become more
widespraad.

The service provider of cenain responsible authority and planning authonty administrative functions is
nat strictly within the jurisdiction of the Planning and Environment Act or its subordinate legislation.
Nevertheless the Department and MAV under the Conlinuos Improvement Program and Better
Decisions Fastar ara reviewing planning pracesses for planning permits and planning scheme
amendments to improve the efficiency and effectiveness of the process components of the planning
system.

Other areas are currently being investigated through the DSE/ MAV Continuous Improvement Pragram
such as the pre-cartification groject where private planning consultants certify that an application is

National Competition Palicy Review of Victona’s Planning and Environment Act 1987 and Associated Subordinata
Instruments, Govemment Response, October 2004

~ 36 -



complete and can prceceed to advertising.

|
|

Government Action

Continue work with MAV on Continucus improvement program and Better Decisions Faster to improve j
efficiency of planning functions and processes. :

1 ]
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[ Recammendation)i4’=Sunsctclause in'permits

Consider introducing a sunset clause in permits for alternative uses where the likely community benefits
assaciated with an alternative use will not outweigh the costs, and the alternative use generates a major
negalive externality.

Area of Restriction: Potential for less restrictive altematives

Summary of comments received:

«  Assist the removal of non-conforming uses.
* Inclusion of review dates rather than sunset clauses
«  Why will a pemit be issued?

Government Response: Recommendation supported in principle

This recommendation appears to be based on a misunderstanding of Clause 63.08 since an alternative
use cannot be allowed if it is to generate a major negative externality. The second sentence in Clause
63.08 of the VPP slales that "...The respomsible authority must e satisfied that the use of the land for
the alternative use will be less detrimental to the amenity of the locality.”

However in the case where thers might be difficulty in determining the exact magnitude of the impact of
an alternative use, it is already possibie under Section 62 (2) (c) of the Act for responsible authorities to
put sunset clauses on planning permits where they feel this might be necessary. NCP guidslines
proposed in Recommendation 3 could promote the use of these powers by responsible authorities
where appropriate.

Government Action

Raise awareness of responsible authority powers under Section 62 (2) (¢) through NCP guidelines
proposad in Racommendation 3.

National Competition Policy Raview of Victoria's Planning and Environment Act 1987 and Asscciated Subordinate
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7. Summary of Government actions

In response to the consultant’s recommendations, Government has committed to improving
the manner in which the Act is administered to ensure that effectiveness and efficiency is
improved and maintained and to ensure compliance with the National Competition Policy.

Many of the recommendations caincide with current or planned work being undertaken by the
Department as part of ongoing continuous improvement of the planning system. The review
wilt not require major changes to the Act or subordinate instruments, but is mainly directed to
improvemnents in planning process.

The following is a summary of the actions proposed by Government in response to the
National Competition Policy Review of Victoria's Planning and Environment Act 1987 and
associated subordinate instruments.

« Continue to provide the Amendment Tracking System for planning scheme amendments.

= Government has provided funding of $1.95 miilion to fund the development and implementation of a
permit activity reporting system over the next 3 years.

= Gavernment is funding the development and implementation of the SPEAR system for electronic
lodgement of planning permit applications.

« |Implement the new Development Contiibutions Plans gundehnes

*  Include NCP guidelines in DSE's Planning Practice Note series by end 2004. Amend existing
planning practice notes from time to time, as required.

= Develop NCP training to re-inforce NCP guidelines, through the PLANET program by end 2005.

*  Amend s60 of the Planning and Environment Act to align the requirements of responsible
autherities and VCAT on review, in implementing the objectives of planning in Victoria.

= Highlight responsible authorities obligations under s60 in relation to social and economic effects in
NCP guidelines proposed under Recommendation 3.

= Include advice to planning and responsible authorities on achieving the right balance between
performance-based and prescriptive controls in NCP guidelines propcsed in Recommendation 3.

= Government to continue to review and implement new Activity Cenirs policy.

* Develop NCP guidelines as proposed under Recommendation 3 oy end 2004 to improve
consistency of planning decisions.

= Devslcp new processes to improve cansistency of planning decis <ns under Better Decisions
Fas:iar by 2004/2005.

«  Ensure the SPPF review is conducted in accordance with NCP principles and proposed NCP
guidelines (as per Recommendation 3)

= Review the VPP Practice Notes “The MSS and 3 year review' and “Strategic Assessment
Guidslines for Planning Scheme Amendments’ tc address NCP principles.

= Continue with appropriate checks and balances to ensure that ccmpetition and community benefits
are not restricted when responsible autharities process their own planning permit applications.
Remind responsible authorities about the need to maintain consistency, transparency and
accountabilily when processing their own applications in NCP guicelines proposed in
recommendation 3.

= Continue with appropriate balance between performance and prescriptive provisions for Home
Occupation Particular Provisions. Continue to ensure that exceptions reflect community preferences
via review of Home Occupation Particular Provisions where requirad.

»  Proceed with current review of 5173 agreements under Better Decisions Fasterto be completed by
end 2004/2005.

*  Develop NCP guidelines as per Recommendation 3 to give guidance cn appropriate econemic
objectians for planning permit applications and ptanning scheme amendments; on the impact of the
Supreme Court decision on responsible authorities powers under s57(2A); and to help raise
awaraness that objectors must demanstrate how they would be affected by the grant of a permit.

= Continue werk with MAV under Continuous improvement program and Bstter Decisions Fasterta
improve efficiency of planning functions and processes

« Raise awareness of responsible autharity powers under Section 52 (2 ) (c) through NCP guidelines
proposed in Recommendation 3.

National Caompeition Palicy Revisw of Victaria's Flanning and Environment Act 1987 and Associated Subordinate
Instrumeants, Govarnment Response, Octaber 2004
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