




1. Executive summary

Deacons and Tasman Economics on behalf of the Victorian Minister for Planning undertook a
review of the Planning and Environment Act 1987 and its subordinate legislation in
accordance with Victorian Government commitments under National Competition Policy.

The review of Victorian planning legislation included the Planning and Environment Act 1987,
the Planning and Environment RegUlations 1998, the Planning and Environment (Fees)
Regulations 2000 and planning schemes.

The review found that generally, Victoria's planning legislation achieved its objectives in an
efficient and effective manner, that the restrictions identified were in the public interest and
that the legislation contributes to achieving a range of social, economic and environmental
objectives that are recognised in the Competition Principles agreement, in particular:

• implementing policies relating to ecologically sustainable development (eg by controlling
the removal of native vegetation);

• social welfare and equity consideration (eg by promoting activity centres in locations
which are accessible to people without a car) ;

r
The efficient allocation of resources (eg by coordinating lnfrastructure provision with new
residential subdivision).

The review made fourteen recommendations aimed primarily at improvlnq the manner in
which the Act is administered to ensure that effectiveness and efficiency is improved and
maintained.

Many of the recommendations coincide with current or planned work being undertaken by the
Department of Sustainability and Environment as part of commitments to process
improvements. The discussion paper Better Decisions Faster, launched by the Minister for
Planning in August 2003 contains 30 recommendations for process improvements.
Compliance with the National Compet ition Policy will not require rnajor changes to the Act or
subordinate .nstrurnants.
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The Government's response to the review's recommendations is summarised below:
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Recommendation 1:

Amendments and permits
database

Recommer.dation 2:

Removing or modifying
provis ions to lessen its
restr ictiveness

Develop and maintain a database
provid ing information about planning
scheme amendments and planning permit
applications by type, number and nature
of objections, number and type of appeals
and number and type of successful
appeals to assist the analysis of
performance of the planning system.

Review the follOWing prov isrons to remove
or lessen their restrictiveness:

Mor.cpaiy rights of Plann ing and
Responsible authorities
Zoning controls
Zoning and overlay controls do not
closely reflect externalities.
Activity centre provisions
Home occupation provi sions
Section 173 Agreements
Developrr.ent ccntrcctlc r-s :;13-

Recommendation supported.

Cont inue to provide the Amendment
Tracking System for plann ing
scheme amendments.
Government has provided funding of
$1.95 mill ion to fund the development
and Implementation of a permit
activ ity report ing system over the
next 3 years.
Government is funding the
development and implementation of
the SPEAR system for electronic
lodgement of plann ing permit
applications .

Review completed· Recommendation
supported in part.

Monopoly rights of Planning and
Responsible authorities -supported
In part - see Recommendation 13 for
full discussion.

Zoning controls - supported In
principle. Plann ing authorities 'Nlil tie
encouraged to review planning
provisions in accordance with ~JCP

guidehnes proposed in
Recommendation 3.

Zoning and overlay controls do not
closely reflect externalities ­
supported In principle. Where
restr ict ions do not achieve
objectives of the Planning and
Environment Act . or there are
alternative ways to achieve the
objectives (without restricting
competition), the Government will
encourage plann ing authorities to
identify and review these in
accordance With NCP guidelines
proposed in Recommendation 3.

.Activity centre provis ions ­
supported in principle - see
Recommendation 6 for full discussion

Home occupation provisions ­
supported in principle -see
RecommendatIon 10 for full
discussion

Section 173 agreements ­
supported In pr incip le - see
Recommendation 11 for full
discussion.

Development contribution plans ­
supported In part. A recent review
has resulted in a proposal to
introduce a system which is fairer,
more transparent and accountable.

._._._ _- ---- - -------_ -- _.._-.----.-----_.------
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Recommendation 3:

NCP guidelines and
workshops

Recommendation 4:

Section 60 or Act

Recommendation 5:

Performance based
provisions

Recommer.da:icn 5:

Activity centre controls

Recommendation 7:

Consistent planning
decisions

Recomr.-enca:;cn a:
Planning policy and
planning scheme control
exemptions

Develop NCP guide lines and workshops
to assist Planning and Responsible
Authorities to implement plann ing policy
which is consistent wilh NCP.

Amend Section 60 of Act to require
responsible authorities to:

have regard to the objectives of
planning; and

consider social and economic effects
or a use or pevelopmenl.

"

Where it is cost effective to do so , use
performance based overlays and
particular provisions in preference to
potenliaJly costly prescr iptive criteria

Review restr ictions on competition
associated with activity centre controls by:

EnSUring size of centre reduces risk of
property monopoly
Reviewing policy exceptions regUlarly
to match consumer preferences
Allowing businesses to locate oulside
centres

Improve consistency of planning decisions
concerning planning scheme amendments
and permit applications (facilitaled through
NCP gUidelines)

Ensure that exceptions to State Planning
Policy and Lecal Planning Policy, zcnes,
overlays and Particular provisions are
consistent with NCP princip les and
objectives and are requtarty reviewed :0
determine whether additional exceptions
are appropriate

Recommendation supported.

Developme nt of NCP plann ing guidelines
and train ing .

Recommendation supported in part.

Amend s60 of Act to require
responsible authorities to have
regard to the objectives of planning.

Highlight responsible authorities
obligations under s60 in relalion to
social and economic effects in NCP
guidelines proposed under
Recommendation 3.

r ecommendalion supported In part.
Ir:clude advice 10planning and
r:sponsible authorities on achieving the
n!;jht balance between performance-based
ar-d prescriptive contro ls in NCP
:;:. :delines proposed in Recommendation

==ccmmendation supported in principle.

3~v8mment to continue to review and
::"'clement new Activity centre policy.

i=l=commendation supported

:: evelop NCP gUidelines as proposed
:..rder Recommendation :1by end 2004.
Develop new processes to imp rove
consistency of planning dec isions under
::!ter Decisions Faster by 2004/2005.

:::::c:;mmendatlon supported

=~st;re the SPPF review is conducted In
accordance with NCP principles and
crccosed NCP guidelines (as per
?acommendalion 3). Review the VPP
Practice Noles "The MSS and 3 year
Review" and"Strategic Assessment
Guidelines for Planning Scheme
Amendments" to address NCP principles.

National Compeution Policy ReVIewof Victof/a 's Planning and Environment Ace 1987 and Associated Subordinate
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Recommendation 9:

Min isterial permit process

Recommendation 10:

Home occupation
provisions

Recommendation 11:

Section 173 Agreements

Remove or narrow exemptions of land use
or deve lopment by Responsible
Authorities from Ministerial permi t process

Amend the Home Occupation prov ision to
make it more cons istent with perlormance
criteria and ensure that exceptions rellect
community preferences

r

Reduce Ihe costs associated ·.....Ith Section
173 Agreements

Recommendation not supported.

Continue with appropnat e checks and
balances 10 ensure that competi tion and
community benefits are not restricted .
Remind responsible authorities about the
need to manitain cons istency,
transparency and accountability when
processing their own applications in NCP
guide lines proposed in recommendation 3.

Recommendation supported in principle.

Continua with appropriate balance
:el\veen perlormance and prescriptive
crcvislons for home occupation provisions.
Ccnlinue to ensure that exceptions retlect
community preferences via review ot
C-:cme Occupation Particular Prov isions
.',nare required.

?ecommendation supported in principle.

Proceed with current review of S 173
agreements under Better Decisions Faster
:0 !:Je completed by end 200412005 ,

---....__..._--_._---._-....__._._.....-._--.._.__.__..-_..._.._--_..._....._------_._----

Recc rr mer. c ?::cn 12:

c:conomic objections

Reduce casts associated with economic
objections 3M encourage the ...sa ~ ;

existing provisions of the Act "'.hich ,::tancl
to prevent econom ic objections.

Issue gUIdelines about what is an
appropriate economic objection.

Amend s57(2A) to overcome a
Supreme Court ruling that
commercial objectors to plann ing
permit applicat ions must be given the
opporturuty of a hearing prior to
rejecting their submissions .

Amend Act to include provision
similar to s57(2A) to enable a
plann ing authority to rejecl Similar
economic objector submissions in
relation to a planning scheme
amendment.

Raise awareness that Objectors must
demonstrate how they would be
allected by the grant of a permit
through guidelines proposed in
Recommendation 3. If guidelines
prove ineffective, amend Regulations
to introduce proforma objection form.
The same ought to be considered for
planning scheme amendments.

:: sccmmendatlon supported In part.

Include adv ice about approprrate
economic objections in NCP
guidelines proposed in
Recommendation 3.

Amend s57(2A) - not supported .
The benefits of the rest rictions to the
community as a whole outweigh the
costs and the objectives of the Act
can only be achieved by restricting
competition. NCP guidelines
proposed in Recommendation 3 to
include advice to responsible
authonties about impact of Supreme
Court decision.

Amend Act to include provision
similar to s57(2A) for planning
scheme amendments - not
supported. The benefits of the
restrictions to the community as a
whole outweigh the costs and the
objectives of the Act can only be
achieved by restricting competition.
NCP guidelines proposed in
Recommendation 3 to include advice
about appropriate economic
objections 10 planning scheme
amendments.

Raise awareness that objectors must
demonstrate how lhey would be
affected by the grant of a perrrnt in
NCP guidelines proposed in
Recommendation 3.

National Competition Policy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinate
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Recommendation 13:

Monopoly of Planning and
Responsible Authorit ies
administrative lunctlons

Recommendation 14:

Sunset clause In permits

Review Planning and Responsible
Authorities monopoly on provision of
administrative functions that may be
performed by other parties at lowest cost

Consider introducing a sunset clause in
permits for alternative uses where the
likely community benefits associated with
an alternative use will not outweigh the
costs, and the alternative use generates a
major negative externality

Recommendation supported in part.

Continue work with MAV on Continuous
Improvement Program and Better
Decisions Faster 10 improve efficiency of
planning functions and processes .

Recommendation supported in principle.

Raise awareness of responsible authority
powers under Section 62 (2) (c) through
NCP guidelines proposed in
Recommendation 3.

Natronal Competrtion Policy ReVIewof Victoria's Planning and Environment AC 1987 and Associated Subordinate
Instruments. Government Resoonse. OCtober 2004
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2. Introduction

This report provides the Victorian Government's response and proposed actions to the
National Competition Policy Review of Victoria's Planning and Environment Act 1987 and
Associated Subordinate Instruments: Final Report (January 2001).

The legislative review of the Victorian Planning and Environment Act 1987 and its associated
subordinate instruments was carried out by Deacons Lawyers and Tasman Economics on
behalf of the Minister for Planning.

The following report provides:

• a summary of the legislative review and its findings

• a summary of the Victorian planning system

• the Government response to the proposed recommendations

• A summary of Government actions.

r
"

Victoria has already begun a review of Its planning processes with a view to gaining greater
efficiencies. An expert committee established by the Ministe r for Planning, the Reference
Group on Decision Making Processes (the Whitney Comr ittee) has made a range of
recommendations for process improvements. The Victoric..'l Government has made a
commitment to implement these recommendations. In August 2003, The Minister for Planning
launched the discussion paper, Better Decisions Faster that con tains 30 recommendations for
process improvement. Better Decisions Faster includes all the process recommendations of
the Whitney Committee. Recently. the Commonwealth Prodcctivlty Commission in its draft
report : ~ to first home ownership said Better Decisions Faster is ~.'/ell designed and focuses on
the key issues. It could be emulated in other jurisdictions."

National Competition Policy Review of victons»Planning and Envircnment Act 1987 and Associated Subordinate
Instruments. Government Response. October 200~
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3. Scope of the review

Deacons and Tasman Economics on behalf of the Victor ian Minister for Planning undertook
the Victorian review of the Planning and Environment Act 1987 and its subordinate legislation .

The review of Victorian planning legislation included the Planning and Environment Act 1987,
the Planning and Environment Regulations 1998, the Planning and Environment (Fees)
Regulations 2000 and planning schemes.

The review was undertaken having regard to the Competition Principles Agreement principle
that legislation (including subordinate legislation) should not restrict competition unless it can
be demonstrated that:

• the benefits of the restriction to the community as a whole outweigh the costs; and

• The objectives of the legislation can only be achieved by restricting competition.

The review was conducted in accordance with the model for a semi-public review, as
established in the Guidelines for the Beview of Legislative:Restrictions on Competition
prepared by the Competition Policy Task Force, Cabinet Office. Victorian Department of
Premier and Cabinet.

A discussion paper was released in August 2000 and fourteen submissions received. The
Final Report was submitted in January 2001 and circu lated to lecal government and other
plann ing stakeholders for comment in November 2001.

National Competition Policy Review of Victena's Planning and Environment Act 1987 and Asscciated Subordinate
Instruments. Government Response. October 2004
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4. Review findings and recommendations

In the context of the review, National Competition Polley is primarily concerned with ensuring
that the objectives of planning are delivered in an efficient manner and that any restriction on
competition is necessary and in the public interest.

Overall, the Review found that planning legislation contributes to achieving a range of social,
economic and environmental objectives that are recognised in the Competition Principle-s
agreement, in particular:

implementing policies relating to ecologically sustainable development (eg by controlling
the removal of native vegetation);

social welfare and equity consideration (eg by promoting activity centres in locations
which are accessible to people without a car);

The efficient allocation of resources (eg by coordinating infrastructure provision with new
residential subdivision).

The Review found that benefits associated with restr ictions on competition contained in
planning legislation include:

reduction in negative externalities such as environmental camaqs and visual , noise, air or
water pollution, or a reduction in health or safety risk or crime

• achievement of positive externalit ies such as conservation or improvement of
environmental quality, improved landscape, conservation of culturally significant buildings
and sites, creation of effective networks, or a health and safety benefit

guaranteed or greater provision of public goods (eg publ ic open space, parklands,
roads ide vegetation, bridges. most roads. drainage systerr s. public toilets, pavement and
some community infrastructure such as public spor:ing co,:: iexes)

ensuring that land is used for its most productive purpose

greater certainty lor landowners and/or investors

increased efficiency in the provision and util isation of infras:ructure

public amenity through orderly development

Improved access to markets.

However the Final Report also identified the follow ing elements of Victoria's planning
legislation which restrict or potentially restrict competition:

restrict entry of firms into markets (eg through zoning , over .ays and activity centres
policy);

• advantage some businesses over others (eg through perrr .,5 or existing use rights and by
granting a monopoly right for Responsible Author tties and :J!anning Authori ties to
undert ake functions that may be eif!ciently provided by otr s-s):

res trict prices or production levels (eg through Sec tion 173 .-\greements and Home
Occupation Particular Provisions);

restr ict quality or location of goods and ser/ices (eg throucn building and site
development standards and zoning);

• restrict the price and/or type of input used in production, including land (eg through zoning
controls and Freeway Service Centre controls);

• restrict advertising and promotional activities (eg by regUlating the size of certain classes
of sign) ; and

National Competition Policy Review 01 Victoria's Planning and EflVlfonment.4cr 1987 and Associated Subordinate
Instruments, Government Resoonse, October 2004
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Impose transactions costs on businesses or households (eg through fees; cost in terms of
time to prepare and process applications, objections and appeals; cost to hear appeals;
and monitoring and enforcement costs).

The Report makes 14 recommendations for possible changes to the Victorian planning
system to improve compliance with the National Competition Policy.

The 14 recommendations are:

1. The Victorian Government develop and maintain a database providing information in
relation to the number of planning scheme amendments/planning permit applications by
type, number of objections by type, number of appeals by type and number of successful
appeals by type. It is considered that the systematic collection of this information would
greatly assist future analysis of the performance of the Victorian Planning System.

2. Government should scrutinise identified provisions in the legislation (comprising
monopoly rights of planning and responsible authorities, zoning controls, activity centre
provisions, home occupation and use of section 173 agreements) and give careful
consideration to either removing the restriction or modifying it to lessen its restrictiveness.

3. Planning specific NCP gUidelines and workshops be implemented to assist planning and
responsible authorities to ensure tbat the public benef it associated with any policy or
other intervention outweighs costsrf guidelines and workshops of this kind are not
effective, insert into the Act an overarching public benef it test.

4. Amend Section 60 to make it consistent with other parts of the Act (to have regard to the
objectives ofplanning in Victoria and to make it mendetory for a responsible authority to
consider significant social and economic effects).

5. Where it is cost effective to do so, use performance based overlays and particular
provisions in preference to potentially costly prescr iptive criteria.

6. Reduce costs associated with restrictions on competition under activity centre controls.
(By ensuring size of centre is sufficient to reduce risk of mcnopoly in the Land Use.
Ensuring policy exceptions are reviewed and updated to match consumer preference.
Consider inserting another exception allowing retail businesses to locate outside activity
centres provided they are prepared to pay for any negative externalities they generate.)

7. Improve consistency of planning decision concerning planning scheme amendments and
permit applications (facilitated through the use ofplanning specific NCP guidelines
discussed under recommendation 3).

8. Ensure that exceptions to particular SPPF and LPPF policies (including those relating to
activity centres) , zones, overlay and Particular Provisions are consistent with NCP
principles and objectives and are regUlarly reviewed to determine whether additional
exceptions are appropriate.

9. Remove or narrow exemptions of land use or development by Responsible Authorities
from Ministerial permit process.

10. Amend the Home Occupation Particular Provision to make :t more consistent with
performance criteria and ensure that exceptions reflect community preferences.

11. Reduce the costs associated with section 173 Agreemen ts. (By amending Act so
responsible authorities use agreements as last resort . Prev"Jr.t the imposition of perm it
conditions for provision of services or facilities. Include a sur-set provision. Objectors are
carsulted. Prohibit imposing price controls. Issue of guide !ir.es as to appropriate use of
agreements).

12. Reduce costs associated with economic objections and lack of enforcement of existing
provisions of the Act intended to prevent economic objections. (By issuing quidelinee
about economic objections. Amend Act to overcome commercial objectors or submitters
to planning scheme amendments being given a hearing prior to rejecting their
submission. Raise awareness that objectors must demons trate how they would be
affected by the grant of the permit).

Nallonal Competition Policy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinate
Instruments, Government Response . OCtober 2004
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13. Conduct a review to determine whether it is feasible to remove planning and responsible
authority monopoly on provision of certain administrative functions that may be performed
by other parties at lower cost. (Including preparation of planning scheme amendments
and the issue of certificates of compliance).

14. Consider introducing a sunset clause in permits for alternative uses where the likely
community benefits associated with an alternative use will not outweigh the costs, and the
alternative use generates a major negative externality.

The Governments response to the above 14 recommendations is discussed in section 6 of
this report and a summary of the Government actions in response to the Review is outlined in
section 7.

"

Neuonei Competition Pclicy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinate
Instruments, Government Response, October 2004
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5. Overview of the Victorian planning system

The Victorian planning system seeks to ensure that the objectives of plann ing (as set out in
the Planning and Environment Act 1987) are fostered through appropriate land use and
development planning policies and practices which integrate rerevant environmental, social,
and economic factors in the interests of net community benefit and sustainable development.

The Planning and Environment Act 1987

The objectives of planning in Victoria are set out in the Planning and Environment Act 1987
(the Act). They are:

a) to provide for the fair, orderly, economic and sustainable use and development of
land; ,

b) to provide for the protection of natural and man-made resources and the maintenance
of ecological processes and g~netic diversity; ,

c) to secure a pleasant, effic ient and safe working, living and recreational environment
for all Victorians and visitors to Victoria;

d) to conserve and enhance those buildings, areas or other places which are of
scientific, aesthetic, architectural or historical interest, or otherwise of special cultural
value;

e) to protect publlc utilities and other assets and enable the orderly provision and
coordination of public utilities and other facilities for the benefit of the community;

f) to facilitate development in accordance with the object'vss set out in paragraphs
(a),(b),(c),(d) and (e);

g) To balance the present and future interests of all Vlctcrans .

The purpose of the Act is to establish a framework for planning :he use, development and
protection of land in Victoria in the present and long-term interests of all Victorians.

The Act sets out procedures for preparing and amending the Vfctoria Planning Provisions
(VPP) and planning schemes, obtaining permits under schemes, settling disputes, enforcing
compliance with planning schemes, and other administrative procedures.

The Act provides for a single instrument of planning control, the planning scheme, which sets
out the way land may be used or developed. The plann ing scheme is a legal document,
prepared and approved under the Act.

Victoria Planning Provisions

The Victoria Planning Provisions (VPP) is a document conta in:r.g a comprehensive set of
plannir.g provisions for Victoria. It is not a planning scheme ace doss not apply to any land. It
IS a statewide reference used, as required, to construct plannirg schemes. It is a statutory
device :0 ensure that consistent provisions for various matters are mainta ined across Victoria
and that the construction and layout of planning schemes is always the same.

In the simplest terms , the VPP is a template of standard state provisions from which a
planning scheme must be constructed. The VPP is SUbject to continuing review in response to
community preferences. As part of the review process, relevant stakeholders are consulted
and improvements made where necessary.

National Competition POlicy Review of Victoria 's Planning and EnVIronment Act 1987 and ASSOCiated Subordinate
Instruments, Government Response, october 2004
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The Planning Scheme

A planning scheme is a statutory document which sets out objectives, policies and provisions
relating to the use, development, protection and conservation of land in the area to which it
applies. A planning scheme regulates the use and developmer.t of land through planning
provisions to achieve those objectives and policies.

There is a planning scheme for every munic ipality in Victoria.

The Act requires that a planning scheme , amongst other things , must seek to further the
objectives of planning in Victoria within the area covered by the scheme.

This scheme consists of a written document and any maps plans or other documents
incorporated in it. It contains-

• The objectives of planning in Victoria.
Purposes of this planning scheme.

• The User Guide.
A State Planning Policy Framework.

• A Local Planning Policy Framework.
• Zone and overlay provisions.

Part icular provisions.
General provisions. ::
Definitions.
Incorporated documents

The State Planning Policy Framework covers strategic issues c: State importance. It lists
policies under six headings - settlement, environment, housing, economic development,
infrastructure, and particular uses and development. Every plannlnq scheme in Victoria
contains th is policy framework, which is identical in all schemes.

The Local Planning Policy Framework contains a municipal strataq ic statement and local
planning policies. The framework identifies long term direc tions about land use and
development in the municipality; presents a vision for its comrr. _:1ity and other stakeholders;
and provicss the rationale for the zone and over lay requlrerner ts and particular provisions in
the scheme.

The State and Local Plann ing Policy Frameworks contain the lc -g term directions and
outcomes sought by the planning scheme. These are imp leme-:ad through the Zone,
Overlay ar.d Part icular Provisions requirements.

Zones

A zone con trols land use and development. Each zone includes a description of its purpose
and the requirements that apply regarding land use, subdivisicr. and the construction and
carrying out of buildings and works.

Each zone lists land uses in three sections:

Section 1

Section 2

Section 3

Uses that do not require a permit (commonly r':7erred to as "as-at-right").

Uses that require a permit.

Uses that are prohibited.

Uses that are not specifically mentioned are covered by a refer=r.ce to 'any other use' .

Note that :he three sections refer to the use of land , not to the zevelopment of land.

Development of land includes the construction of a bui lding , cc.~/ing out works (such as
clearing vegetat ion) , subdiViding land or buildings, or dlsplaying signs. The zones indicate
whether a planning permit is required to construct a build ing or carry out works .

National Competition Policy Raview of vtctone's Planning and Environment Ac: 1987 and Associated Subordinate
Instruments. Government Hespcnse. October 2004
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Overlays

Overlays affect subdivisions, buildings and works. They operate in addition to the zone
requirements and can be applied to areas with particular environmental, landscape, heritage,
built form, and land and site management issues.

Schedules

Schedules are used to identify the needs, circumstances and requirements of individual
municipalities in specific circumstances. Together with the LPPF, schedules are the means of
including local content in planning schemes. They can be used to supplement or 'fine-tune'
the basic provisions of a State-standard clause, zone or overlay in a planning scheme,
adapting it to local circumstances and locally defined objectives. Schedules can only be
included in a planning scheme where allowed by the VPP.

Particular provisions

Other planning requirements may apply to particular uses or development. These may be
advertising signs, car parking or specified types of use. Such requ irements are listed under
Particular provisions.

r
General provisions ,"

The general provisions provide information on:

• The administration of this scheme.
• The operation of existing uses and land used for more than ene use.

Uses buildings, works, subdivisions and demolition not requiring a permit.
Matters that Council must consider before deciding on a proposal under this scheme.

Definitions

Words used in this scheme have their common meaning unless :hey are defined in the
scheme. the Planning and Environment Act or in other relevant legislation. The purpose of
detinirg 3. were is to limit its meaning to a particular i n ~e r;J re tat : : -. or to explain the meaning of
a word or phrase peculiar to this scheme.

lncorporeted Documents

Planning schemes may apply, adopt or incorporate any document that relates to the use,
development or protection of land. This allows a link between the planning scheme and
external documents that may inform the planning scheme, guide decision-making or affect the
operation of the scheme. This includes a range of codes , strategies, gUidelines, plans or
similar documents.

Planning Reform Program

As a result of the planning reform program of the 19905, a set of principles emerged which
underpin the focus and structure of planning schemes. One of the key objectives of the
planning reform program was to make planning more strategic and policy based.

The principles are:

P!a.r.i1ir.g schemes have a policy Iccus

?!ar.ning schemes facilitate appropriate development

Planning schemes are useable

Provisions are consistent across the Slate

These principles are achieved through the introduction of the VPP under the Planning and
Environment (Planning Schemes) Act 1996.

Nallonal Competition Policy ReView of Victona's Planning and Environment Act 1987 and Associated Subordinate
Instruments. Governmenl Respons e. October 2004
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The Victorian Planning System is subject to constant review by the Department of
Sustainability and Environment. Amendments are made to State standard provisions (VPP)
in response to comments and submissions made by Councils, the land development industry
and interested members of the community or at the initiative of the Department itself.

In addition a plann ing authority must:

• regularly review the provisions of the planning scheme for which it is the planning
authority. Such a review may take place following the completion of a major strategy or
policy, or when the MSS is being reviewed

review its MSS at least once in every three years.

Decision Making

The structure of the Victorian planning system facilitates two broad areas of decision-making.
The first area is preparation of planning schemes by the Planning Authority and approval by
the Minister. The second decision area is the consideration of applications for permit by the
Responsible Authority. There is opportunity to change the application to better meet planning
standards and expectations and to control the off-site effects of the proposal by imposition of
conditions of permit.

In both areas of decision, the decision-fuaking process is £Ubject to compliance with the Act.

The Planning Scheme Amendment Process

The precess includes:

Plann ing Authority notif ication of the preparation of a proposed amendment to all parties
hav ing an interest or likely to be "materially affected' by it;

submissions (in support or objection) may be lodged with the Plann ing Authority by "any
persori';

ccns.deration of all submissions by the Plannir.g Autnorny ~:::: :Iowed by a decision to:

::::har~e the amendment as reauested by subm itters: C'

abandon the amendment; or

refer the submissions to an independent Panel appo intsd by the Minister;

pect ic hearing of submissions by the independent Panel;

report (recommendations) by the independent Panel to the Planning Authority;

consideration of the Panel report by the Planning Authority followed by either adoption or
abandonment of the amendment;

if adopted (with or without changes), submission of the amendment to the Minister who
may direct further public notice, especially if changed; and

w dec ision of the Minister to approve the amendment with or without changes or refuse to
approve it.

The Minister may exempt a Planning Authority from some of the requirements to give public
notice of an amendment if he or she considers compliance is not warranted or that the
interests of \f :ctoria or any part of Victoria make such an exerncr ion appropriate. The Mlnister
may make such exemption conditional upon some alternative form of not ice.

The ,'. l ; ~ : s ter may also exempt himself or herse lf from compl yir.g .vith some or all of the
requirements to give notice of an amendment that the Minister prepares if the Minister
considers that compliance is not warranted or that the interests of Victor ia or any part make
such an exemption appropriate.

National Competition Policy Review of viaons 's Planning and Environment Ac t 1987 and Associated Subordinatd
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The Planning Permit Process

This includes:

application in the prescnbed form with any information required by the planning scheme

directions by the Responsible Authority to give notice to owners and occupiers of
adjo ining land unless it is satisfied that the grant of a permit would not cause "material
detriment' to any person

• directions by the Responsible Authority to give notice to any other persons if it considers
that the grant of a permit may cause "material detriment" to them;

• referral to referral authorities (eg public utilities) who have power to require the imposition
of conditions and a power of veto (subject to Applications for Review to the Tribunal by
permit applicants);

lodging of objections by interested persons, such as nearby residents

• consideration of the application by the Responsible Authori ty upon considerations
specified in the Act or the planning scheme , including planning policy

decision of the Responsible Authof.ity to grant a permi] or refuse the application upon
stated grounds

if the Responsible Authority decides to grant a permit upon conditions, those conditions
must accord with proper planning principles and include any matters required by the
planning scheme or a referral authority

granting of a permit immediately if there are no objectors or if third party notice is not
required to be given by the planning scheme. If objections have been lodged, no permit
may be granted until the period allowed for objector appeals to the Tribunal has expired,
and

• stipulation of time limits for the commencement of the perm itted use or the
conmer.cement and complet ion of development on any gr2.;""'.ted permit. These may
subsequently be extended at the discretion of the Respons .cle Author ity. The rationale
for this is to prevent permit holders relying on "old" permits, ':Jhich are no longer
consistent with contemporary planning controls .

Planning Appeals

Applications for Review to Victoria Civil and Administrative Tribunal include:

• appeals by permit applicants against refusal;

appeals by permit applicants against failure of the Respons ible Authority to grant a permit
within the prescribed timeframe;

appeals by permit applicants against conditions of permit imposed by the Responsible
Authority (or referral authorities);

appeals by permit applicants against refusal of the Respor.s .ble Authority to extend
commencement/completion dates on a permit;

appeals "Jy objectors against the decision of the Hespons.c.e Authority to grant a permit
(objec tor rights 01 appeal can be, and in the case of some zcnes and overlays in new
planninq schemes are, removed); and

appeals by persons who were not objectors, but who cla im :0 be "affected', may proceed
with leave from the Tribunal.

NatIonal Competition Policy Review of Victoria's Planning and Environment Ace 1987 and Associated Subordinaee
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In determining an Application for Review, the Tribunal must take into account or have regard
to several matters, including:

• any relevant planning scheme

• the Objectives of Planning in Victoria

any State Environment Protection Policy

any amendment to a planning scheme which is adopted by the Planning Authority but not
yet approved by the Minister; and

any relevant planning agreement affecting the subject land.

These are in addition to any other matters that the Responsible Authority could properly have
taken into account in making its decision.

Appeals by applicants for permit may be brought within 2 months of the decision of the
Respons ible Authority or at any time after expiry of the prescribed timeframe for decision in
the case of appeals against failure to decide. Appeals by objectors and other third parties,
however, must be brought within 21 days of the decision of the Responsible Authority.

Damages against frivolous objectors
I

The Act provides that the Tribunal may order a person who has brought proceedings before It
vexatiously or frivolously or "primarily to secure or maintain a cirect or indirect commercial
advantage for the person who brought the proceedings' to pay ' J SS or damage suffered by
any other person as a result of such proceedings .

Planning Agreements ("Section 173 Agreements")

These may be entered into between the Respons ible Authority, :;,e owner of the subject land
and any other party and can act as a form of restrictive covsna.... : on Title. Section 173
Agreements are normally used for contributions towards the prev ision of community benefits,
such as ;Jt.::::: 'c open space and other community facilities.

.
National Competition Policy Review of Victoria's Planning and Environment A=: 198 7 and Associated Subordinate
Instruments. Government Response, October 2004

- 17 -



6. Government Response to Recommendations

This section outlines recommendations made by the consultants, discusses the issues raised
and provides the Government response and proposed action.

Responses to recommendations fall into the categories of Recommendation Supported,
Recommendation supported in principle, Recommendation supported in part and
Becommendetion not supported. The rationale for use of these categories is outlined as
follows:

Recommendation Supported: denotes support for the consultant's recommendation and
recommended means of implementation.

Recommendation supported in principle: denotes support for the issue or problem identified
but perhaps not with the suggested solution or means of implementing the solution. In this
case, an alternative and more effective solution or method will be given.

Recommendation supported in part: denotes support for the recommendation where perhaps
the issue is already being implemented or examined and further review is not necessary; or
where recommendation consists of a number of parts and not all parts are supported .

Recommendation not supported: denotes rejection of the recornmendatlon.

Where a recommendation has not been supported, the required PNO part public benef it test
has been applied to ensure that provisions of the legislation do not restrict competition unless
it can be demonstrated that:

a The tenefits of the restrictions to the community as a whore outweigh the costs; and

» The objectives of the legislation can only be achieved by f-ss:r!cting competition.

The Victorian Government develop and maintain a database providing information in relation to the
number of planning scheme amendments/planning permit applications by type, number of objections by
type, number of appeals by type and number of successful appeals by type. It is considered that the
systematic collection of this information would greatly assist future analysis of the performance of the
Victorian Planning System.

Area of Restriction: Identifying costs and benefils associated with restrictions on competition

Summary of comments received:

I
I Government Response: Recommendation Supported

I
IDSE already maintains a record of all amendments to planning schemes and this is published on the

inlernet. The Amendment Tracking System enables on-line access by local councils and others to
: information about amendments to planning schemes in Victoria. The planmng scheme amendment
i recess is bein reviewed With a view to slream linin the orocess . The review is bein carried out as

National Competition Policy Review of vtctons's Planning and Environment Act 1987 and Associated Subordinate
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part 01 Better Decisions Faster (August 2003) .

Information about planning permit applications, the Municipal Planning Registers, must be kept by every
responsible authority in accordance with s 49 of the Planning and Environment Act 1987 and Reg 18 of
the Plannmg and Environment Regulations 1998. This register must be publicly available however its
availability in electronic form is limited and there is currently no statewide summary or consolidation of
the information available.

As part of Better Decisions Faster, a project has been initiated to establish regular program reporting on
planning permit activity. The Government has provtded funding of 51.95 million to lund the development
and implementation 01a permit activity reporting syslem over the next 3 years. The permit activity report
will compile data about the permit process including numbers , types of applications and timeframes for
decision-making and will be published on a regular basis . The project will allow for earlier indicators of
the development industry to be published and will enable councils to benchmark themselves against the
rest of the State .

The Municipal Planning Registers information will be available through the statewide SPEAR
(Streamline Planning through Electronic Application and Referral) project - funding for which was
recently approved and announced as part of the Treasurer's business statement.

Government Action:
/:

Con tinue to provide the Amendment Tracking System for planninfj scheme amendments .
Government has provided funding of $1.95 million to fund the development and implementation of a
perm it activity reporting system over the next 3 years.
Gcvernment is funding the development and implementation of tr.:a SPEAR system for electronic
lc,j gement of planning permit applications.

Netions! Competition PoliCy Review of Victona's Planning and Eovircnment Act ' 98 7 and ASSOCIated Subordinate
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Itl:.! ' .. • ir....c:lI: rtriiTOT

Government should scrutinise the identified provisions in the legislation (monopoly rights of responsible
authorities; zoning and overlay controls: activity centre provisions: home occupation provisions; use of
section 173 agreements; and development contribution plans) and give careful consideration to either
removing the restriction or modifying it to lessen its restrict iveness.

Area of Restriction: Balancing costs and benefits associated with res trictions on competition

Summary of comments received:

• Ad hoc review of isolated aspects of legislation.
• Making the use of s173 agreements more transparent is generally supported.
• Generally changes to 'home occupation' prov isions not supported.
• Making provisions more performance based not supported.

Government Response: Rec9-mmendation sppported in part
r

Except for zoning, overlay controls and development contribution plsns, all other issues covered by this
recommendation are dealt with individually under other Recommendations.

In discussing Recommendation 2 (Executive Summary), the consultar.:s stated that .....it is possibte to
identify some situations where the costs associated with a feglslated restriction may outweigh public
benefits." Recommendation 2 is made in relation to the following instances where:

• Responsible authorities are granted a monopoly right to undertake an administrative function even
though there are other parties in the community who are able to provide the same service at lower
cost. - Reco mmen dation supported in part.

Some of these serv ices are already out-sourced by councils or are currently under investigation as
part cf tne OSEJivlAIJ Continuous Improvement Program. See Ri'J: :~mendation 13 for full
discussion.

• Zoning controls prevent land from being put to a more productive ...se that is valued more highly by
the community- Recommendation supported in principle.

Since the introduction of the Victoria Planning Provisions, zones are less restrictive and often allow
a broad range of activities to occur. For example, the Residential 1 zone enables non-residential
uses such as apiculture; bed and breakfast, carnival and circus to operate without a planning
permit. subject to certain conditions. The planning system allows .and zoning to be changed
(rezoned) with strategic justification, where there is a more produc tive use thaI is valued more
highly by lhe community.

Appropriate zoning will address potential negative externalities and market failures . Benefits
derived from zoning controls may include:

• a reduction in negative externalities such as environmental carnaqa and visual, noise , air or
wa ter pollution or a reduct ion in health or safe ty risk or crime

• acnievernent of posit ive externa lities such as conservation or 'rnprovernent of environmental
quality, improved landscape, conservation of cu lturally signi f:::ant buildings and sites

• pr otection of pub lic good s such as open space, parklands, roadside vegetation , roads and
some community inf rastructure such as public sporting come -exes.

• Ensuring that land is used for its most productive purpose
• Grealer certainty for landowners, investors and the community generally
• Increased efficiency in the provision and utilisation af infrastructure
• Public amenity through orderly developmenl and
• Improved access to markets,

Well-designed zoning controls achieve a balance between certainty and flexibility for applicants,
developers and residents and introduce a level of consistency for the use and deve lopment of land
in Victoria..

National Compe tition Policy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinate
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Some zoning restrictions implement objectives (a) to (e) (inclusive) of the legislation as they relate
to:

Negative externalities which may anse from co-location of incompatible uses, development
without regard to the impact upon the community in general and over exploitation of land
resources for development purposes.

Market failure in the provis ion of health and safety and public goods, protection of historically or
cu lturally sign ificant bUildings, places or artefacts beyond the level afforded by the market and
provision of non-rival, non-excludable infrastructure that would otherwise not be prov ided by an
unregulated market.

As per the response to Recommendation 8, the Government will encourage planning authorities to
review zoning controls as part of mandatory reviews of Local Planning Policy Frameworks. Plann ing
authorities will be encouraged to review planning provisions in accordance with NCP guidelines
proposed in Recommendation 3.

Zoning and overlay controls do not closely reflect externalities (eg minimum floor space provisions)
- Recommendation supported in principle.

Some of the controls contained in zo nj~g and overlay provisions are the only means of achieving
objective (a) of the Planning and EnVlI"onment Act. Where restric:ions do not achieve objectives of
the Planning and Environment Act, or there are alternative ways to achieve the objectives (Without
restricting competition), the Government will encourage planning authorities to identify and review
these in accordance with NCP guidelines proposed in Recommerdation 3.

ActIVity centre provisions allow landowners to acquire market power by constre ininq the supply of
land available for retail activities - Recommendation supported in principle.

Current activity centres policy ach ieves social , economic and env ironmental benefits to the
co rnrnuruty. The Government is currently in the process of devslcc mq Out of Centre Retail Activity
Assessment Criteria, which will assist in creating certainty about :ne conditions under which
retailers can 'ocate outside Acti·,ity Centres.. See Becornmendatcn :3 for full discussion

Horne occupation restrictions prevent the sale of goods sourced; 'sewhere, even if the sale of such
goods would not impose negative externalities on adjacent land '..ses - Recommendation
supported in principle.

Current controls on home occupation achieve a balance between prescription and performance
based controls. See Recommendation 10 for full discussion.

Section 173 Agreements, that are not transparent, are not used as a mechanism of last resort,
particularly those that prescribe the way in which a business may otice or produce Its goods or
services -Recommendation supported in principle.

The function and application of Section 173 agreements is being reviewed under the Better
Decisions Faster program. Work is currently underway to consult with stakeholders about eXisting
problems and possible solutions. See Recommendation 11 for fu.l discussion.

Deveicpment zonuibutions plans and Section 173 Agreements e-g used to collect revenue to fund
the pro vision of public goods if the tax or rate system is a more e.~:cient revenue coltecuon
mecti s rusm - Recommendation supported in part

The Government has recently comp leted a review of development contribution systems in Victor ia.
The review seeks to simplify the operation of the development contributions system. While the
reformed system will continue to operate based on the key elements of the current system,
substantial modifications will be made to make it operate more efficiently and effectively to meet the
needs of all users.

Infrastructure projects can be included in a DCP if they will be used by the future community of an
area, including existing and new deveio ornent. This means that new development does not have to

-,
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trigger the need for new infrastructure in Its own right. It can only be charged in accordance with its
projected share of usage.

It must be demonstrated that the new development to be levied is likely to use the infrastructure to
be provided. New development should not be considered on an individual basis, but as part of the
wider community that will use an infrastructure project The wider community may also include
existing development. This is all that is required to demonstrate 'nexus' to justify the application of
the charge.

For the purposes of calculating levies in a DCP, the costs of infrastructure projects are shared
amongst all the likely users. The likely users will include existing and future development. ln this
way, new development will not be charged for the whole cost of an infrastructure project that others
will use and costs are distributed on a fair and equitable basis.

However, while the levy is calculated on the basis that all the users pay for the cost of lhe
infrastructure, only new development can actually be charged Ihe levy. Therefore, a DCP will rarely
cover the full cost of providing the infrastructure.

The Department has prepared extensive guidelines outlining a detailed methodology for the
preparation of a DCP.

r
r

no double charging
no charging for recurrent costs
fair cost apportionment requires that what is not collected from existing development and
exempted uses cannot be collected from other uses that are required to pay the levy. So while
the exempted land uses are included in the calculation of the levies because they are likely to
use the infrastructure, they will not be required to pay. It follows that any funding shortfall will
need to be made up trom alternative funding sources, such as general rates and government
grants.

The guidelines ensure lhat there is:

The Government has accepted this methodology as being tair , transparent and accountable and will
release new development contributions guidelines detailing this rnethodoloqy.

Aitr.ct:gh :re development contributlons system will continue as :; 'c rm ot restriction, the identified
restr iction assists the implementation 01: objective (a) of planning 'n Victoria which is to "... provide
lor the teir, orderly, economic and sustainable use and development of land.:"; and objective (e)
"to ... enable the orderly provision and coordination 01public utilities and other facilities lor the
benefit 01 :he community."

Government Action

1. Refer to Recommendations 13, 6,10, and 11 for actions on Moncpoly rights of planning and
responsible authorities, Activity Centre provisions, Home Occupat'cn provisions and Section 173
Agreements.

2. Implement the new Development Contributions Plans gUidelines.

National Competition Policy RaVl8\V of Victoria's Planning and Environment Act 1987 and Associated Subordinate
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Planning specific NCP gUidelines and workshops be implemented to assist planning and responsible
authorities to ensure that the public benefit associated with any policy or other intervention outweighs
costs . If guidelines and workshops of this kind are not effective, insert into the Act an overarching public
benefit test.

Area of Restriction: Potent ial for less restrictive alternatives

Summary of comments received:

• Generally support production of guidelines.
• Need to include other benefits such as social, environmental and community
• Planning system already incorporates public benefits test which are consistent with NCP.
• Support workshops and education program for better understanding of net pubic benefit.

Government Response: Recommendation supported
r

There is a need for broader information/un~erstanding of NCP issues in planning. This recommendation
could be implemented through the Department's Planning Practice Nets series and PLANET
professional development program.

NCP guidelines can be included in the Planning Practice Note Series. ;n this way , information can be
given to responsible authorities and planning authorit ies (mostly counc ils] on how to implement NCP
principles in carrying out responsibilities assigned to them under the Act. This could include deciding on
planning permit applications. applying condit ions on permits or preparing amendments to planning
schemes. Preparation of guidelines for planning and responsible authorities is likely to be a more
effective means of implementing this recommendation than introducing such a requirement in the Act.
Training on the NCP gUidelines can be provided to re-jnforce :his i n ic ~"7' ation as part of the
Department's PLANET professional development program.

Government Action

1. Include NCP gUidelines in DSE's Planning Practice Note series by 9nd 2004. Amend existing
planning practice notes from lime to time, as required.

2. Develop NCP training to re-inforce the information proposed in 1. acove , through the PLANET
program by end 2005 .
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Amend Section 60 to make it consistent with other parts of the Act (to require responsible authorities to
have regard to the objectives of planning in Victoria and to make it mandatory tor a responsible authority
to consider significant social and economic effects).

Area of Restriction: Potential for less restrictive allernatives

Summary of comments received:

Generally supportive of mandating consideration of social and economic effects.

Government Response: Recommendation supported in part

• Amend Section 60 of the Act to make it consistent with s 848(1)(b) which requires a Tribunal in
determining an application for review, to neve regard to the objectives of planning in Victoria
specified in s 4(1) • Recommendation supported

.
This recommendation is supported as:~ would introduce greater clarity and transparency to the
requirements of responsible authorities. Currently, plann ing authorities are required under section
12(1)(a) to implement the objectives of planning in Victoria and planning schemes already
incorporate these objectives in Clauses 11.02 and 11.03 of the State Planning Policy Framework . In
carrying out their duties to administer and enforce planning schemes , responsible authorities
already facilitate the implementation of the objectives of planning in Victoria. However, the
recommended change to the Act would make this requirement mere transparent.

The recommendation is also consistent with the findings of the Whitney Committee which was set
up to advise on improvements to lhe planning system . The Whitney Committee found that there is a
lack of clar ity as to the matters that the responsible authority and '1CAT must consider when
making a decision. The Committee expressed the view that the sect ions 60 and 848 ". ..should be
aligned so that there can be no dispute that a council and VCAT on review are required to give
considerstion to the same matters in coming to a decision:' Its recommendation was to "clarify and
consolidate the matters that must be considered in Sections 60(1) and 848 of the Planning and
Environment Act 1987 so that the requirements are the same." (Report 1 Using and Interpreting
Local Policy, Reference Group on Decision-making Processes, September 2002).

• Amend Section 60 (1) (b) to make it mandatory for a responsible authority to consider significant
social and economic effects of a use or development for which the application is made, if the
circumstances appear to so require. - Recommendation supported in principle.

Currently, s 60 of Ihe Act provides that "before deciding on an application, the responsible authority
... must consider ... any significant effects which the responsible authorrty considers the use or
development may have on the environment ... and . .. if the circumstances appear to so reouit»,
may consider ... any SIgnificant social and economic effects of the use or development for which
the application is made .. .'.

This recommendation proposes an amendment to s 60 to provide that a responsible authority must,
if the ctrcumstences so require, consider any significant social and economic effects of the
proposed use or development for which the application is mace. The consultants fell Ihat the
current language could be interpreted as being permissive only and could allow subjec tivity and
inconsistency of approach.

The recommended change is based on a misunderstanding of the meaning of seclion 60(1)(b).
Under adminislrative law, the words "if the circumstances appear to so require" have the effect of
requiring responsible authorities to consider lhese impacts (as relevant considerations) if, on
objective assessment, there are likely to be significant social and economic effects . Use of the word
"may" only has the effect of allowing responsible authorities to choose which impacts are relevant
(ie choose from social and economic.)
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Recom mendation 3 could highlight responsible authorities obligations under section 60 in relation to
social and economic effects and provide clarity on Its interpretation. This would achieve an
improved operational outcome without requiring legislative change.

Government Action.

1. Amend s60 of the Planning and Environment Act to align the requirements of responsible
authorities and VCAT on review, in implementing the objectives of planning in Victoria.

2. Highlight responsible authorities obligations under s60 in relation :0 social and economic eHec ts in
NCr guidelines proposed under Recommendation 3.

f

•
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Where it is cost effective to do so, use performance based overlays and particular provisions in
preference to potentially costly prescriptive criteria.

Area of Restriction: Potential tor less restrictive alternatives

Summary at comments received:

• Performance based controls are open 10 interpretation which can lead to disputes, reviews and
increased costs .

• Prescriptive controls are considered essential where the control determines whether or not a
planning perm it is required.

• Performance based controls are appropriate in assisting the exercise of discretion where a permit is
required.

• Decision guidelines provide some Uexibilityand discretion.

Government Response: Recommendation supported in part.
r

The 'right' balance between performance and prescription is an ongoir:g issue in planning . The
Government's election policy supported use or more prescriptive controls where this reduced contusion
and supported clear policy outcomes . Generally the Victorian planning system is heavily weighted
towards a strateg ically driven/performance based approach.

When the process ot introducing new Iorrnat planning schemes to Victoria commenced in 1996, the
Manual for the Victoria Planning Provisions was issued to provide information and advice to planning
authorities and others preparing or amending new format planning schemes. One of the stated
principles for new format schemes is that "new schemes will fa ciMa te appropriate devetoomeor and to
this end, " the use of performance based provisions is encouraged". T-a :Ylanual requires that there be a
logical progression from statements of policy through to the exercise of discretion and that discrelion
must be "Nide rather than narrow. The permit is to be Ihe principal instn.ment or development approval.

VPP overlays are, In the main, already performance-based, for exarnc .e Clause 44.06 Wildfire
Management Overlay which requires applicants to submit a statement which shows how the slated
objectives and outcomes relating to water supply, access, buildings ard works and vegetation are
achieved . The VPP are subject to a continuous review and improvement program . As the requirements
of users of the VPP change, stakeholders are consulted and improver.:ents made where necessary.

VPP particular provisions eg for advertising signs and home occupaticn contain a mixture of prescriptive
and performance provisions to assist responsible authorities in makir.g a clear distinction between
proposals which do not require a planning permit, those which require a planning permit and those
which are prohibited. This ensures that councils can interpret their planning schemes quickly and easily
and can provide clear advice to intending applicants. This benefits the community by introducing grealer
certainty. Councils can provide clear direction to potential applicants at the outset. This saves lime and
money for the applicant who is more likely to obtain planning approval and encounter less business
costs by avoiding appeals/objections etc. Neighbouring residents and other affected members of the
community also benefit with greater certainty about the types of propcsals that will be entertained in
certain areas .

A balance between performance and prescriptive controls assists to -:['imise negative externalities that
may anse from co-location of incompatible land uses Dr develop merit .

I
NCP guidelines proposed In Recommendation 3 can assist planr.rng ar.d responsible authorities to !
continue to use an appropriate balance between performance based and prescnptive controls.

Government Action

Include advice to planning and responsible authorities on achievino the right balance between
performance-based and prescript ive controls in NCP guidelines proposed in Recommendation 3.
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Reduce costs associated with restrictions on competition under activity centre controls (by ensuring
activity centres are of sufficient size to avoid landlord monopoly power; by reviewing policy exceptions
regularly to match consumer preferences; and by allowing out-of-centre developments provided they
pay for any negative externalities generated).

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• Paying for negative externalities presents more difficulties than it addresses.
• Need to retain activity centres for commercial and business purposes.
• Contrary to State and local policies.

Government Response - Recommendation supported in principle

The Government has just completed a strategic review of the existing :Ianning provisions that relate to
activity centres under Melbourne 2030 Pla(ining for Sustainable:Grow:f1 (October 2002), the
Government's 30 year land use and transport plan for Melbourne.

Activity centres provide the focus for services, employment and socia l 'nteraction, they usually are well­
served by public transport and they range in size and intensity of use :~:::m local neighbourhood strip
centres to traditional universities and major regional malls. They are r:: ;ust shopping centres, but are
multi-functional.

The new strategies (which will soon be introduced into the planning schemes) relating to activity centres
will address the above recommendation as follows:

• ensuttnq that ihe size of each activity centre area is sufficient to re zuce risk of landlords attaining
monopoly power in the Land Use Market as this can stifle competrion and innovation much more
than ./ eecn actIVIty centre is of suiticier: size to sue» st ;:::r.g ave. - ' - Recommendetion
supported in principle.

Melbourne 2030 provides a network approach to the planning and mar agement of activity centres . This
network will comprise a range at centres of varying size and function. ~e activity centres network Will

be expanded to include over 100 Principal and Major Activity Centres :;;al will be the focus of growth
and change over the next 30 years. With over 100 activity centres ide:.:iiied as locations of major
change, there will be increased options for investment and for locating :11 types of activities. Supporting
these centres will be around 900 Neighbourhood Activity Centres pro';cing local services and facilities.

The network approach aims to provide a greater choice in the number and type of activity centres
available for development and as well as certainty to the community ac cut where new development is to
be focussed.

Local councils, in partnership with the Slate Government, the commur.ty and other key stakeholders will
be required to plan for the future growth and change of each activity centre within their municipality
through structure planning. This process will include identifying the bccndary of each activity centre and
opportunities for new development, including sites for uses that require 'arge land areas.

New ac:i'/lt'j centres that meet the requirements of ~Jlelbourne 2030 :=..~ also be created which will
further recuce the risk of monopoly. In the Government response to a..crnissiona received regarding
Melbourr:e 2030. the Government committed :0 reviewing the poucv .:; . ~r'J five years.

• ensunng that the list ofpolicy exceptions is reviewed and updetec ;egularfy to match consumer
preferences - Recommendation supported in principle

The existing State Planning Policy Framework, including Clause i7.01 Activity Centres and 17.02
Business, will be reviewed as part of the implementation of MelboL:me 2030. This review is to occur
after extensive community consultation across Victoria .

Melbourne 2030 contains important oolic:es and initiatives that all.l to broaden the base at activity
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centres. A wider range of services, operating over longer hours, is encouraged.

Some out-of-centre developments have proven to have higher social, economic and environmental
impacts compared with in-centre or edge-ol-centre locations. Proposals for development or expansion of
activities remote from activity centres will be discouraged where such locations would impose negative
externalities (eg environmental consequences or traffic congestion) by giving preference to locations in
or on the border of an existing activity centre. Out of centre proposals will be considered where it can be
convincingly demonstrated that the proposed use or development is of net benefit to the community in
the reg ion served by the proposal.

Out-of-centre assessment criteria are being developed in consultation with stakeholders . These criteria
will establish tests appropriate for out-of-centre proposals and identify the types of uses and
development affected. These will be based on the specific out-of-centre assessment outcomes in
Melbourne 2030.

Melbourne 2030 is a long term document that also needs to be dynamic and responsive. There is a
commitment in Melbourne 2030 for it to be assessed against new or emerging trends with formal
reviews every five years.

• considering inserting another exception allowing retail businesses to locate outside activity centres
provided they are prepared to pay for any negative externalities they generate (valued
appropriately). - Recommendation sppported in princip/~

Under the proposed out-of-centre development guidelines, retail proposals will be considered where it
can be convincingly demonstrated that the proposed use or development is of net beneFit to the
community in the region served by the proposal. This means that proposals should seek to achieve all of
the out-of-centre outcomes in Melbourne 2030.

These include:

avoidance of unreasonable impacts on the economic Viability or social and cultural vitality of
existing or proposed centres in the network
location on the public transport network and achieving a mode share sim ilar to like uses that are
located in act ivity centres
!oca t:ng in an existinq cluster and irnprovlnq the economic, soc ial 2:'1d env ironmental pertormanca
of that cluster.

New evaluation criteria will be developed against which proposals wrll ce measured.

Overall, activity centres achieve Ihe following social, economic and en 'i ironmental benefits for the
community:

Improve the liveability of the area
Increase opportunities for social interaction and provides a focus ;or the community
Make a wide range of services and facilities more accessible to all
Contribute to the economic competitiveness of the network of cen tres that provides wide community
benefit
Promote urban forms that minimise overall land and transport rec;uirements
Ensure more efficient use of land and provision of infrastructure
Improve freight movement and business logistics
Improve business and employment opportunities
Encourage the development of urban transport systems that will limi t pollution from fossil Fuels and
reduce greenhouse gas emissions.

Melbourr.e 2030 ssts out social, econom ic and environmer.tal perfcrrnance criteria that should be met
by activity cen tres. Activity centres are belter able to meet ::-: ese criteria than out-of-centre
develcpments.

Activity centre policy is desirable 10minimise negative externalities and address market failure , wh ich
may arise from unlimited exoansion of activity centres , and out-of-centre developments.

Government Action

Government 10 continue to review and implement new Activity Centre policy.

National Compet ition Po/icy Review of Vic/aria's Planning and Environment Act 1987 and Associated Subordinate
Instruments, Government Response, October2004
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Improve consistency of planning decisions concerning planning scheme amendments and permit
applications (facilitated through the use of planning specific NCP gUidelines discussed under
recommendation 3).

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• There are existing means in the current system to ensure consistency of decisions with the ability to
review decisions.
General support for issuing guidelines to assist decision-making - but should be under 'good
planning practice' rather than through NCP .

Government Response: Recommendation supported

The development of NCP gUidelines (as proposed in Recommendation 3) is supported.

r ~

As part of the recent rev iew of planning processes under Better Decisions Faster, the Government is
currently investigating other measures to improve consistency of planr:ing decisions including:

Standard reports for different types of applications clearly setting out the policy context and
decision-making criteria.
Medel delegation gUidelines to encourage dec isions to be made at the most effective and efflctent
level.
Introduction of guideline judgements for decision-rnektnq on particular matters to promote greater
consistency.

These meas urea will adequately address issues raised in the recornr-andatron .

Government Action

1. De'Jalop :'-lCP guidelines as proposed under Recommendation 3 ':.'J end 2004
2. Develop new processes to improve consistency of planning dacis.ons under Better Decisions

Faster by 2004/2005.

"
National Competition Policy ReView of via ooe's Planning and EnVIronment Act 1987 and Associated Subordinate
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Ensure that exceptions to particular SPPF and LPPF policies (including lhose relating to activity
centres), zones, overlays and Particular Provisions are consistent with NCP principles and objectives
and are regularly reviewed to determine whelher additional exceptions are appropriate.

Area of Restriction: Potential tor less restrictive alternatives

Summary of comments received:

• MSS required to be reviewed every 3 years.
• No such review required for SPPF - may be appropriate to require.
• Review of policies should occur in a holistic context rather than being narrowed through NCP

principles.

Government Response: Recommendation supported

The State Planning Policy Framework is to/be reviewed within th,:e next 12 months. In general, the SPPF
does not contain exceptions as it sets out strategic directions, objectives and policies of the Victorian
Government. The proposed review will ensure Ihat the SPPF is more performance based and policy
driven and can be conducled to ensure it conforms to NCP principles.

Similarly, Local Planning Policy Frameworks contain strategic directiors for each municipality and are
nol subject to exceptions.

Currently there are a number of review processes set in place to ensure that plann ing schemes
(including LPPFs) are regularly reviewed every three years and to ensure that proposed amendments to
schemes are strategic and policy based and consistent with the princioles and objectives of Ihe Victorian
planning system.

Two planning practice notes, The MSS and 3 year review and Strateq:c Assessment Guidelines for
Planning Scneme Amendments assist planning authori ties with manca.cry reviews of their Local
Planning Policy Frameworks and amendments . These practice notes :!~e under review and will be
amended to address NCP principles among other matters.

This together with NCP guidelines proposed under Recommendation 3 would address this issue
adequately.

The recommendation in relation to zones has been answered in Recommendation 2 and in relation to
overlays and particular provisions has been answered in Recommencation 5.

Government Action

1. Ensure the SPPF review is conducted in accordance with NCP prioclples and proposed NCP
guidelines (as per Recommendation 3)

2. Rev:ew the VPP Practice Notes "The MSS and 3 year review' arc "Strategic Assessment
GUIdelines for Planning Scheme Amendments" to address NCP :: :O:nciples.

National Competition Policy Review of Victona's Plannmg and environment Act 7987 and Associated Subordinate
Instruments, Government Respo nse. OCtober 2004
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Remove or narrow exemptions of land use or development by Responsible Authorities from Ministerial
permit process.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• Some support for the level at exemptions to be removed or narrowed.
• Current level of exemptions causes problems for councils where applications are contentious.
• This will create additional workload for Department.
• Will result in unnecessary permit applicat ions to the Minister for Planning. increased costs to

councils and increase in time delays.
If the council meets public interest lasts then exemptions should still apply.

Government Response: Recommendation not supported

All councils are deemed as Responsible Authorities under the Planning and Environment Act. In some
cases, a council might be the proponent for a facility or it mig ht be the owner of land to be used by
another party. Where a planning permit is ~eq uired . Section 9 6(1.) of the Act states that a responsible
authority must apply to the Minister for any use or development it proposes.

This section also provides that planning schemes can exempt land, use or development from this
requirement. In 1993 all classes of use and development were exempted, effectively meaning that
responsible authorities are no longer required to apply to the Minister :or a planning permit. Currently
clause 67 of all schemes allows a responsible authority to apply to itse.f tor a permit with a requirement
that notice is first given to at least adjoining property owners. This ens ures that responsible authorities
follow the same process for their own applications as that followed for other applicants.

This procedure has raised little concern over the years and generally, the system appears to work
satis fac torily. Responsible authorrties no:.... process all plann ing applica.ions introducing greater certainly
and consistency. Straightforward matters are settled at the responsible authority, while contested
applicaticr.s are eventually settled by VCAT. Any objector to an appl ication has review rights at VCAT.
Given tnirc party review righ ts. there is no need to have app I.cations ,',~ere the respons ible authority is
the proponent, processed by the Minister. Appropriate checks and ba.ances are in place through the
review and notification processes to ensure that all applicants are treated equally,

The identified restriction presents a net benefit to the community by retaininq consistency in the
adm inistration of the planning scheme and the way permits are hand led . This provides greater certainty
to the community and third part ies who have an interest in the proposal (such as nearby residents).
Details of these applications currently appear on the Municipal Plann ir.g Register that is available to be
viewed by the public at council offices. This ensures transparency anc accountability.

The identified restriction ensures that consistency, transparency and accountability are achieved in
implementing objectives (a) (relating to the fair, orderly, economic anc sustainable use and development
of land) and (e) (relaling 10 the protection and orderly provision of community infrastructure) of planning
in Victoria and objective (f) of Victoria 's planning framework which is to ·•...provide for a sing le authority
to Issue permits far land use or development.. ,"(s4 ,(2)(f)) . These objectives can only be ach ieved by
restricting competition as they ensure that consistency, transparency and accountability are retained as
part of the planning permit process .

NCP gu idel ines proposed in recommendation 3 could remind respons.ale authorities 01 the relevant
legislative requi rements and the need 10 maintain cons istency. transc arency and accountability when
processing :he ir cwn appl icat ions .

Government Action

Continue with appropriate checks and balances to ensure that cornpet.non and commumty benefits are
not restricted. Remind respons ible authonties about the need to maintain cons istency, transparency and
accountability when processing their own applications in NCP guidelines proposed in recommendation
3.

..
National Compel/tion Policy Review of Vic/oria"s Planning and environment r\c: 1987 and Associaled Suboramate
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Amend the Home Occupation Particular Provision to make it more cons istent with performance criteria
and ensure that exceptions reflecl community preferences.

Area at Restriction: Potential tor less restrictive alternatives

Summary of comments received:

• Generally not supported - has potential 10generale a significant impact if not properly controlled.
• Reasonable to consider home occupation on Ihe same basis as other uses. If use satisfies

specified requirements then no permit is required but if requirements are not metlhen a permit
application should be considered.

• A review of provisions is appropriate but conlrols should continue to be prescriptive .

Government Response: Recommendation supported in principle.

The Victoria Planning Provisions give the use of home occupation an as-of-right status in all residential
zones provided that the requirements set out in Clause 52.11 (Particular Provisions) are mel. The Home
Occupation Particular Provision is already ~'u fficien t i y pertorrnance based. For example the purpose of
the clause is "To ensure that the amenity of the neighbourhood is not adversely affected by an
occupation conducted in or from a dwefling." Performance-based requirements in Clause 52.11 are:

"The occupa tion must not adversely affect the amenity of the neighbourhood in any way including:

• The appearance of any building, works or materials used.
• The parking of motor vehicles.
o The transporting of materials or goods to or from the dwelling.
• The hours of operation.
o Electrical interference.
o The storage of chemicals, gasses or other hazardous materials.
• Emissions from the site."

The Heme Occupation Particular Provision also allows certain proposals that tall just outside the
requirements to become subject to permit rather than prohibited. These are then assessed against the
decision guidelines. As discussed under Recommendation 5, even where performance criteria are able
to be used , a certain amount of prescription is required 10 enable clear interpretation of the planning
scheme as to whether a use is as-of-right, permit-required or prohibited.

The Home occupation provisions were updated with the introduction of the VPP and there has been little
or no criticism about the reasonableness at the requirements . The current balance between
performance and prescriptive controls works well. However, the Victoria Planning Provisions are subject
to continuing review in response to community preferences. As the needs of those running home
occupations change, stakeholders will be consulted and improvements made where necessary.

The consultants established, through a cost benefit matrix (see page 97 of the consultant's report), that
on balance, the benefits associated With the home occupation provisicns outweigh the costs. Their
recommendation is targetted at reducing the cost side of the equation . (reter to Conclusion!
Recommendation on page 96 of consultant's report).

The current mix of performance and prescriptive provisions within the nome occupation particular
provisions, "frees up" the use of land for home occupation while provicing certainty to intending
applicants and adjacent residents. It also ensures that councils interpret the provisions with clarity and
certainty anc enables prompt and accurate advice to be given to those ;ntending to establish a home
occupation business. The outcome also enables prevention of negati' /e externalities arising trom
inappropriate location of home occupations.

Government Action

Continue with appropriate balance between performance and prescriptive provisions for home
occupation provisions. Continue to ensure that exceptions reflect community preferences via review of
Home Occupation Particular Provisions where required.

National Competition Policy Review of Victoria's Planning and Environment Act /987 and ASSOCiated Subordinate
Instruments, Govemment Response. October 2004
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Reduce the costs associated with section 173 agreements.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• 5173 agreements are generally seen has a uselul tool to achieve certain outcomes.
• Generally support review of 5173 agreements and development of guidelines.
• No support for objectors being included in the agreement preparation - increase cost and time and

give objectors another round for dispute .
• Review dates preferred over sunset provisions - sunset provision not always required.

Government Response: Recommendation supported in principle

5173 01 the Planning and Environment Act allows responsible authorities to enter inlo agreements with
owners of land and other parties. These agreements can cover a wide range of issues, including the
regulation or restriction of land. 5173 agreements must be lodged with the Minister and registered on
title. The review recommended that the Vicior ian Government: .;,
• amends the Act so that Responsible Authorities may only use Section 173 Agreements as a last

resort, and accordingly must demonstrate that the purpose towercs which the agreement is directed
cannot be achieved by another means, for example , through eporcptietely worded permit conditions
or development contnbuttons plans;

• amends Section 62(6) of the Act to prevent the imposition of perrrit conditions requiring Section 173
Agreements for provision of services or facilities in relation to land development in circumstances
where an approved development contributions plan covers the sc..bject land;

• amends Section 177(1) of the Act so as to require a Resoonsible Authority to include a "sunset"
provision In every Section 173 Agreement, to ensure that the agr::::ment does not have a life
beyond ach ievement of its Intended purpose. Alternatively, amer:d the Act to require periodic
review of Section 173 Agreements and for their comple te or psrtie! repeal if it is demonstrated that
their purpose has been satisfied;

• amends the Act to require that any objectors to a planning pettmt application or submitters in
respect of a planning scheme amendment that imposes a requirement for a Section 173 Agreement
are consulted in respect of the contents of same prior to executicr:

• amends the Act to prohibit Section 173 Agreements (rom imposlr.g price controls; and

• through the Department of Infrastructure, issues educative guidelines to Responsible Authorities as
to appropriate use of Section 173 Agreements. This could be incft.:ded in the planning specific NCP
guidelines discussed under Recommendation 3.

Reviewing the function and application 01 Section 173 agreements is set out as Option K1 in Better
Decisions Faster: Opportunities to improve the planning system in viciorie (August 2003). This
document sets out proposals for improving aspects of the planning precess . The review will embody
matters raised in the recommendation.

Work is currently underway to consult with stakeholders about existins problems wilh the use of 5 173
agreements and possible solut ions. Possible outcomes could include -s'/is ions to legislation,
development of a practice note on use of section 173 agreements, or _se 01 alternative controls. The
outcome of the review will narrow the scope and application cf s173 .:. :;reements which is consistent
with the thrust of this recommendation.

Government Action

Proceed with current review 015173 agreements under Better Decisions Faster to be completed by end
2004/2005.

National Compe tition Policy Review of Victona's Planning and EnVironment Act /987 and Associated Subordinate
Instruments, Government Response, October 2004
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Reduce costs associated with economic objections and lack of enforcement of existing provisions of the
Act intended to prevent economic objections.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• Remove provision of Act which allows council to reject objections made on competition grounds
• Net community benefit requires an appreciation of all impacts

Government Response: Recommendation supported in part.

The review recommended thatlhe Department consider the following:

• Issuing guidelines which educate responsible authorities and parties seeking to lodge an objection
as to what amounts to an appropriate economic objection end what opportunity for submissions
ought to be given to prospective commercial objectors onor'to rejecting their objection - Supported

It would be very difficult to define exactly what constitutes an "appropriate economic objection",
However, guidance could be given to responsible authorities and potential objectors on how to
distinguish between economic impacts on community interests and those relating to the private
interest of a business. This can be done through NCP guidelines proposed in recommendation 3
and might have the effect of reducing the total number of economic objections received by
responsible authorities .

Amending s57(2A) to overcome a Supreme Court ruling that commercial objectors must be given
the opportunity of a hearing prior to rejecting their submissions - Not supported

S. 57\2A) of the P !an~ i n g and Envircr.ment Act allows a .espons.c .e authority to reject an objection
to a planmng permit application .... which it considers has been made primarily to secure or
maintain a direct or indirect commercial advantage for the objector."

The Supreme Court decision is No 2 Pitt Street pty Ltd v. Wodor.ga Rural City Council 3 VPR 328.
in which the Supreme Court held that a responsible authority may not reject a commercial objection
unless the potential objector has been given an opportunity to be heard. Although the act of giving
objectors the opportunity of a hearing prior to rejecting their submission would be an extra step in
the process, in reality it is not likely to add significantly to the time taken by responsible authorities
to decide on applications. The Supreme Court decision re-inforces principles of natural justice. It
would be inappropriate to use legislation to deny objectors their right to natural justice. Many
objectives of planning and the planning framework set out in the Plann ing and Environment Act
relate to the protection of natural justice.

While it is not accepted that giving objectors the opportunity of a hearing significantly restricts
competition, the required public benefit test will be applied. The identified restriction presents a net
benefit to the community through the protection of the cornrnunlty's and individual's rights to natural
justice. The recommendation is not likely to result in sigr.ificant benefits from either a planning or
competition point of view. The benefits of the restrictions :0 the community as a whole outweigh the
costs.

The objectives of the Planning and Environment Act relating to :alr !.Jse and development of land
(objective a) and balancing the present interests of all Victorians ~cbjective g) can only be achieved
by maintaining the existing Situation and protecting an objectors right to natural justice.

NCP guidelines proposed in recommendation 3 can address this issue to provide clarity to
responsible authorities on the impact of the Supreme Court decision.

.
National Competition Policy Review of Victoria's Planning and Environment Act 1987 and Associated Subordinate
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Amending the Act so that a provision similar to s57(2A) also applies to enable a planning authority
to reject similar "economic objector" submissions in relation to a planning scheme amendment­
Not supported

Currently, where a planning authority does not agree with a submission, the planning authority can
refer the submission to a planning panel. If a similar provision to s57(2A) was introduced, this would
enable the economic objection to be rejected outright and where the economic objection is the only
submission, avoid the need to set up a planning panel. This would potentially reduce costs
associated with economic objections. However, in reality, it would be rare that the only submission
in relation to a planning scheme amendment were an economic objection. In practice s57(2A) is
rarely used by responsible authonties because most 'commercially' dnven objections are multi­
faceted and object on valid planning grounds (such as traffic, noise and amenity) rather than on
commercial grounds. It is likely that a planning panel would be set up to hear other submitters
where the proposed amendmenl raises economic issues and the planning authority does not agree .
The recommended change to the Act is not likely to result in significant planning or other benefits .

In fact the recommended change would introduce the same natural justice issues raised in the
Supreme Court decision above. The potential savings which might be achieved by the
recommended change are likely to be small and at the expense of inviting drawn out litigation in
relation to Ihe appropriateness of decisions to reject particular submissions.

While it is not accepted that the current situation of planning authcrities having to refer economic
objections to a panel significantly restrjpts competltlon, the rFquired public benefit test will be
applied. The identified restriclion presents a net benefit to the community lhrough avoiding
restrictions of natural justice; potent ial IHigalion; and costly changes to legislation for very small
improvements to planning and competition outcomes.

The objectives of the legislation (relating to fair use and development of land (objective a) and
objective (h) of the planning framework relating to appropriate puc.,c participation in decision
making when amending planning schemes) can only be ach ieved '-:Jy maintaining the existing
situation and protecting an objectors right to be heard by the planr.ing authority or a planning panel.

NCP guidelines proposed in recommendation 3 could give guidar.ce about appropriate economic
ob jections to planning scheme amendments.

Tak.r.g steps :0 raise the awareness of responsible euthcruies er : zcjectors of the requirement
under tne Ac t that objectors must demonstrate how they would be eitected by the grant of the
permit. This could be done in the guidelines referred to in Becott:r:endation 3. If the guidelines
prove inettective, the Department should consider amending the ,:= 'anning and Envtronment
Regulations 1998 to introduce a pro-forma objection form that inc.uties a requirement that the
objector state how the grant of a permit would affect them. The same ought to be considered to
respect of submissions in relation to planning scheme emendmer::s. - Supported

NCP gu idelines (proposed in recommendation 3) could help to raise awareness that objectors must
demonstrate how they would be affected by the grant of a permit.

Government Action

Develop NCP guidelines as per Recommendation 3 to give guidance en appropriate economic
objections for planning permit applications and planning scheme amer.dments; on the impact of the
Supreme Court decision on responsible authorities powers under s57'2A); and to help raise awareness
that objectors must demonstrate how they would be affected by the g~:nt of a permit.

.
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Conduct a review to determine whether it is feasible to remove planning and responsible authority
monopoly on provision of certain administrative functions that may be performed by other parties at
lower cost

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• Review to be limited to administrative functions which do not involve exercise of discretion or
decision making by a planning or responsible authority

• May be difficult to allow competition in administrative aspects without diminishing public
accountability for the policy component of planning decisions.

• Administrative functions are appropriately dealt with councils
• Matters such as notification and completeness of applications can be dealt with by other parties

Government Response: Recommendation supported in part

The review recommends thallhe Department examine functionS:of responsible and planning authorities
which are essentially administrative including the preparation of p lanning scheme amendments and the
issue of certificates of compliance with a view to assessing wh ich, if any, of Ihose functions could be
performed by other parties, including private sector entities .

There are currently a number of practices where private parties can and do already carry out some of
the administrative work required for planning applications or for planning scheme amendments.

Functions such as certificates of compliance, on the other hand, would not be suitable for outsourcing as
these require legal interpretation of the planning scheme to certify that existing uses and developments
comply or proposed uses and developments would comply with planning scheme requirements. Review
of this interpretation is contestable at VCAT. The exercise of this power requires a decision about
compliance with the planning scheme which falls within the functions of a responsible authority.

Adrnirnstrauve ::.:nctions of responsible and planning authori t.es tha t are already commonly outsourced
include:

• Preparation of planning scheme amendment documentation.
• Preparing and giving of no lice of a planning application.
• Preparing officer reports of planning permit applications
• Preparing and presenting planning appeal submissions

Councils are currently able to (and do) outsource administrative activities such as preparation of
planning scheme amendment documentation. Planning functions such as report writing for appeals and
recommendations for decisions on plann ing permit applications are also commonly 'oc tsov rced
activities, however decisions on these are still made by Council or its delegate.

In the early 199Cs, local government was required to call for tenders on a certain percentage of its
services. This was undertaken to meet the requirements of Ihe Compulsory Competitive Tendering
policy which prevailed at the time . Tenders were invited for planning services at some councils under
this policy.

A recer. t review of local governmenl planners found that there was opcortunlty for many planning office
functions :0 be carr ied out by 'para-professional' staf 10 make more e;: ;cienl use of professional
planners' time . 3ehavioural rather than legis lat ive change is needed fer this to become more
widespread.

The service provider of certain responsible authority and planning autnonry administrative tuncnons is
not strictly within the jurisdiction of the Plann ing and Environment Act or its subordinate legislation.
Nevertheless the Department and MAV under the Continuos Improvement Program and Better
Decisions Faster are reviewing planning processes for planning permits and planning scheme
amendments to improve the efficiency and effectiveness of the process components of the planning
system.

Other areas are currently being investigated through the DSEI MAV Continuous Improvement Program
such as the pre-certification project where private planning consultants certify that an application is

National CompetItion Policy ReView of Victoria's Planning and Environment Act 1987 and ASSOCIated Subordinate
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complete and can proceed to advertising.

Government Action

Continue work with MAV on Continuous improvement program and Better Decisions Faster to improve
efficiency of planning functions and processes.

f

•
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Consider introducing a sunset clause in permits for alternative uses where the likely community benefits
associated with an alternative use will not outweigh the costs , and the alternative use generates a major
negative externality.

Area of Restriction: Potential for less restrictive alternatives

Summary of comments received:

• Assist the removal of non-conforming uses.
• Inclusion of review dates rather than sunset clauses
• Why will a permit be issued?

Government Response: Recommendation supported in principle

This recommendation appears to be based on a misunderstanding of Clause 63.08 since an alternative
use cannot be allowed if it is to generate a major negative externality. The second sentence in Clause
63.08 of the VPP states that ".. .The respoesible authority must oe satisfied that the use of the land for
the alternative use will be less detrimental to the amenity of the locality."

However in the case where there might be difficulty in determining the exact magnitude of the impact of
an alternative use, it is already possible under Section 62 (2) (c) of the Act for responsible authorities to
put sunset clauses on planning permits where they leel this might be necessary. NCP guidelines
proposed in Recommendation 3 could promote the use ollhese powers by responsible authorities
where appropriate.

Government Action

Raise awareness of responsible authority powers under Section 62 (2) (c) through NCP guidelines
proposed in Recommendation 3.

National Competition Policy Review 0/ Victoria's Planning and Environment Act 1987 and ASSOCIated Subordinate
Instruments, Government Response . OCtober 2004
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7. Summary of Government actions

In response to the consultant's recommendations, Government has committed to improving
the manner in which the Act is administered to ensure that effectiveness and efficiency is
improved and maintained and to ensure compliance with the National Competition Policy.

Many of the recommendations coincide with current or planned work being undertaken by the
Department as part of ongoing continuous improvement of the planning system. The review
will not require major changes to the Act or subordinate instruments. but is mainly directed to
improvements in planning process.

The following is a summary of the actions proposed by Government in response to the
National Competition Policy Review of Victoria's Planning and Environment Act 1987 and
associated subordinate instruments.

Continue to provide the Amendment Tracking System for planning scheme amendments.
Government has provided funding of $1.95 million to fund the development and implementation of a
permit activity reporting system over the next 3 years.
Government is funding the development and implementation of the SPEAR system for electronic
lodgement of planning permit applications. ~

Implement the new Development Cont'iibutions Plans guidelines.
Include NCP guidelines in DSE's Planning Practice Note series by end 2004. Amend existing
planning practice notes from time to time, as required.
Develop NCP training to re-inforce NCP guidelines, through the PLANET program by end 2005.
Amend s60 of the Planning and Environment Act to align the requirements of responsible
authorities and VCAT on review, in implementing the objectives of planning in Victoria.
Highlight responsible authorities obligations under s60 in relation to social and economic effects in
NCP guidelines proposed under Recommendation 3.
Include advice to planning and responsible authorities on achieving the right balance between
perfonnance-based and prescriptive controls in NCP guidelines proposed in Recommendation 3.
Government to continue to review and implement new Activity Cer-tre policy.
Develop NCP guidelines as proposed under Recommendation 3 ';;'/ end 2004 to improve
consistency of planning decisions.
Develcp new processes to improve consistency oi plann ing decis ens under Better Decisions
Fas:erby 2004/2005.
Ensure the SPPF review is conducted in accordance with NCP principles and proposed NCP
guidelines (as per Recommendation 3)
Review the VPP Practice Notes "The lv/55 and 3 year review' and "Strategic Assessment
Guidelines for Planning Scheme Amendments' to address NCP principles.
Continue with appropriate checks and balances to ensure that competition and community benefits
are not restricted when responsible authorities process their own planning permit applications.
Remind responsible authorities about the need to maintain consistency, transparency and
accountability when process ing their own applications in NCP guidelines proposed in
recommendation 3.
Continue with appropriate balance between performance and prescriptive provisions for Home
Occupation Particular Provisions . Continue to ensure that exceptions reflect community preferences
via review of Home Occupation Particular Provisions where required.
Proceed with current review of s173 agreements under Better Decisions Faster to be completed by
end 2004/2005.
Develop NCP guidelines as per Recommendation 3 to give guidance on appropriate economic
abject ions for planning permit applications and planning scheme amendments; on the impact of the
Supreme Court decision on responsible authorities powers under 557(2,A,); and to help raise
awareness that objectors must demonstrate how they would be affected by the grant of a pennit.
Continue work with MAV under Continuous improvement program and Better Decisions Faster to
improve efficiency of planning functions and processes
Raise awareness of responsible authority powers under Section 82 (2 ) (c) through NCP guidelines
proposed in Recommendation 3.
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