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Western frustnatia

TO ALL STAKEHOLDERS
Dear Sir/Madam

REVIEW OF THE LICENSING OF PRIVATE SECTOR HEALTH AND
OTHER FACILITIES IN WESTERN AUSTRALIA

The Health Department of Western Australia, through the Private Sector Licensing
Unit and the Facilities and Asset Branch, currently manages risk in private sector
health service delivery through the monitoring and certifying of proprietor
appropriateness, health care operational standards and facility appropriateness for
health purposes.

The Department’s activities currently impact on private sector hospitals, nursing
homes, psychiatric hostels, nursing posts and day surgeries. The Health Department
also provides advice on facility standards in the public sector by the provision of
guidelines, and deemed-to-comply documentation.

Oceana Consulting P/L undertook a Review of the Licensing of Private Sector Health
Facilities in Western Australia. The report of the Review was received on 7
November 1998.

Before formulating its advice to Government on the outcomes of the Review, the
Department wishes to engage in a period of stakeholder and community consultation.
For that reason, I now wish to invite you as a key stakeholder to comment on the
Report’s 38 Recommendations. A copy of the Report is enclosed for your
information. Additional copies of the report can be downloaded from the Health
Department of Western Australia’s Internet site (http://www.health.wa.gov.au) or by
contacting Megan Hathaway on telephone (08) 9222 4426.

The Report proposes major changes in the regulation of public and private sector
health care facilities, aged care facilities and psychiatric hostels. Input from all
stakeholders is encouraged before further consideration is given to the Report’s
recommendations to ensure that, as far as possible, this key reform of the health
industry meets stakeholders’ needs and expectations.

Comments can be considered only if submitted in writing to the following address:
Licensing Feedback, Health Department of WA, PO Box S1400, GPO PERTH
WA 6001 or by e-mail to LicensingFeedback@health.wa.gov.au by 28 February
1999.

Yours faithfully

(signed)

Alan Bansemer
COMMISSIONER OF HEALTH

22 January 1999
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Mobile: +61 418 486 374

Fax: +61 3 6247 1379

e-mail: mike.clarke@kjco.com.au

Oceana Consulting PL

Report

A REVIEW OF THE LICENSING OF PRIVATE SECTOR
HEALTH AND OTHER FACILITIES IN WESTERN
AUSTRALIA

Health Department of Western Australia

[Submitted 7 November 1998]






Table of Contents

L] 1] o AT 1
LIz o] S0 B O] ] (<] ) 3RS 3
Summary 0f RECOMMENUALIONS .........couiiiiiiie et e e e e sbeere e be s e e stesreeneeares 7

1: Licensing Framework to apply to aged care hostels and to nUrSing hOMES...........cccovvveiieieneiie s 7
2: Role of CommISSIONEr 10 DE FELAINET...........ciiiiirieeiie bbbttt 7
3: Commonwealth certification from 1 March 1999 ........ccccviiiiiiiiee e e 7
4: Automatic annual reNBWAl OF TICENCE ........oviiieicice et 7
5: Commonwealth accreditation from 1 January 2001..........c.coceiviieiiiiiesieieeiese et e e ee s 7
6: State/Commonwealth CONSUItAtioN ArrangEMENTS. ........ccviieiierieie ettt re e e e e e e e e 7
7. Standards for psychiatric hostels, day care facilities, NUISING POSES.......c.coveveieieriiieeieeee e 7
8. DUFALION OF HICENCES ...ttt ettt bRt bbb s b b st e bttt st et ene st r e 7
9: Date Of rENEWAI OF [ICENCES ......eiuiiiiiitiie bbbt b et sttt st et st nr e 8
10: CONAILIONAI LICENCES ... vttt sttt ettt sttt sb ettt b e bbbttt b e bt e bt st e e eb et e b eb e st s ne b neenes 8
11: Duration and scope of CoNAItIONAl LICENCE .......ccuveviiiiiie et e e e e s re e sre e neesneesreenneens 8
12: Definition of PSYChIALIIC NOSTEIS ........ociiiie it e e s te e sreeaeaseesnsesraenraens 8
13: ROIE Of Chief PSYCHIALIISE .......cveiieiic ettt et et e e e e s esraesteesteeneeaneesnsenreenreens 8
14: Transfer of certain functions to Mental Health DiVISION............cooiiiiiiiiii e 8
15: Financial viability O the PrOPFIELOL ........cvi i e e e s teesteebeenbeenbesreesreens 8
T o (o] o (=T (T g o] o (0] L 1T g cE OSSPSR 9
17: Industry and COMMUNITY ESTEEIM.........iiuiiie it esteeste et te e e e se et e e e s e e s s e s te e te e beesteasaesseessaesteenseensesneesnsenseensnens 9
18: Patient/resident/carer/Staff CONSUITATION ..........cooiiiiiiiiiee e s 9
19: Legislative AMENAIMENTS........eiiie et e e e e e e st e e st e e te et e aseeste e teesteesteassesseesreesseeneeenseanseansenseensenns 9
20: AIOCALION OF FISK BNO COSE......cueitiiteitiiteet ettt b e bbbt et e b e b sbe bt e e ene e e e nr et e 9
21: Assessment of certificate and grant Of lICENCE ........cvviviiiiiicce e s 10
22: Role of Executive Director PUDIC HEaItN. ..........ccoiiiiii e s 11
23: FOrmulation OF STANGAIGS. .......coviitiie e bbbttt b e bbbt e e e e e b nne e 11
24 CONENE OF STANUAITS. .......eieeeiieeet bbbttt b e bbbt bt e e e e et sb e b e st e et e e b e anreneenbenras 11
25: Process for developing STANAAIGAS ...........civiiieieee ettt e et e e e ae e e sreeareenne s 11
26: Application of Standards and licensing t0 PUDIIC SECLON ........ccveiiiiiiiiie e 12
27: Budget restriction on public sector facilities holding conditional liCENCE.........cccoccvevvieviiiiciiee e 12
28: Complete deregulation Not @ Viable OPLION ........cccuiiii i 12
29: Supplementation of resources for existing activity not a viable option...........ccccceeveiieiiiii i 12
30: Full cost recovery Not a Viable OPLION ........coiiiiiie ettt re e sreenne s 12
31: AdMINistration Charge FEQUITE.........iiue ettt et et e e e s ae e st e e beebeeseessaesneesreenreeneanes 12
32: Contracting out and employee buy-out Not Viable OPLIONS.........ccviiiiiiie e 13
I T =V lo [o] I L0 L= Tt o] I o (oo =1 o SRS 13
341 ACCIEAITALION ...ttt b bttt b e bt bt bt bt e b e Rt e bt e bt eb e e b e e bt e b e e m b et sb e e b e nb e eb e e neenteneenbeneas 13
LT T o [0 OO USSP RUP PP 13
36: Establishment of a Health and Aged Services Licensing UNit..........cccoovriiiiiiie e 13
37: Staffing the Health and Aged Services LiCensing UNit..........cccvoiiiiiiiiiiec i 13
38: Shared or COMMON SEIVICES AGEINCY .....uciueiiieeiteeiteateattesttesteesteesteasaeseesteesteasteaseasseassesssesseeseassessaesneesseeareenseanes 13
(oo [0 1 T o OSSR 15
a1 oo [0 To1 T o S SRUPPTSPOPPR 15

RS Tol o] oL TP U O U OPPPPTUPTRO 15

L0 oI LAY SO RRUT 15
WVOTKING ATTANGEIMENTS ...ttt ettt st ettt e et e ee st e s be s bt ebeebeeRe e s e e s e beebeebesbeeh e e R e eme e besbeebenbeebeebeeneaneenae b e 15
Methodology OF the REVIEW ..ottt ettt st teere et ene e e e sneaneeseas 17
Legislation APPHICADIE ... ...t ettt e 19
Relevant Commonwealth INILIATIVES .........cccviiiiiiiiii st sre e sreesne e 21
Developments in the Aged Care Regulatory Framework ............coooiiiieiiieiene e 23
Recommendation 1: Licensing Framework to apply to aged care hostels and to nursing homes............cccccccevenene 23
Recommendation 2: Role of Commissioner t0 be retained ...........c.coveiieiiiii i 24
Recommendation 3: Commonwealth certification from 1 March 1999 ..........c.ccccoiiiiiiiii i 24
Recommendation 4: Automatic annual renewal Of lICENCE ........ccviiiiiiiiice e 25
Recommendation 5: Commonwealth accreditation from 1 January 2001 ..........ccccooviieriniiiiene e 25

3.



Recommendation 6: State/Commonwealth consultation arrangemMENTS.........cccocvvvrerieeeereerere e 25

Current HDWA Licensing ArrangemMENTS........cccvciueiiiiiieieieiieseeeestesteeee e e sre e saestesteesaesresssessesneennees 27
Recommendation 7: Standards for psychiatric hostels, day care facilities, nUrsing posts.........c.ccoevveveiveiverereneneenns 27
Recommendation 8: DUration Of ICENCES .........ciiiiiiiieiecice ettt st re s teere e e saenee e e 28
Recommendation 9: Date 0f renewal Of HICENCES ........ccvcviieie i 28
Recommendation 10: ConditioNal LICENCES........civiiiieieeiieie e ste et e ettt et st e besresraeneeneesaeneesre e 29
Recommendation 11: Duration and scope of Conditional LICENCE .......ccccveiveveiiiiii e 29
Recommendation 12: Definition of psychiatric hOSLEIS...........coviiii i e 29
Recommendation 13: Role of Chief PSYCHIALIISt .........ccciviiieieicsc e 29
Recommendation 14: Transfer of certain functions to Mental Health DiviSion..........ccccceveveviininic s 30
Recommendation 15: Financial viability of the proprietor ..o 30
Recommendation 16: Proprietor approPriateNESS ........uciveiveruerieseresteeeerestestesieseestesseeseesaessessessessessessessesssessessessesns 30
Recommendation 17: Industry and COMMUNILY ESTEEM ........cviiiiiiieiiieer ettt e st re e se e s 30
Recommendation 18: Patient/resident/carer/staff CONSUILALION ..........cccoveveiiiiiiii i 31

Current HDWA LiCENSING STIUCTUIE ......ocviiiiie ettt sttt st sbe et et sre e e 33

Private SECtOr LICENSING UNIL; .....ccviiiiiieii ettt sttt st et e teenaesa e s e e st e besreenaeseeneeeenreean 33
FaCilitieS and ASSELS BIANCH: .......ccuviiiiiiiie ettt e e e st e s te e beesteeneeansesseesteeteeseeeseennnennees 33
TEChNICAL SEIVICES UL, .. .eiiieee et e et e st e be et e e s teeseessaesteesteeseeeneeaneeansenseenreens 34
S LT To T 0T 0] 1] £ P 34
TS O LU ot o0 To o =) SO 34

Current Western AUSEralian SITUALION ..........ccoiiiiiiiiieicse ettt st sre e 35

Issues Raised DY CUITENT PraCliCe.......ccoiiiiie ittt sttt s te et e s te e sreerae it 37
Recommendation 19: Legislative AMENUMENTS........cueiiiiiiiie et sre e e et e e te e be e beesaesraeanees 37

Risk Management Characteristics and OULCOME ..........ccoiiiiieiiiiiiee et 41
Recommendation 20: Allocation of risk @nd COSE .........veiiii i 41
Recommendation 21: Assessment of certificate and grant of ICENCE ........ccvvvveviei i 42
Recommendation 22: Role of Executive Director Public Health............ccccooiiiiii e, 43

Sufficiency of CUITeNT STANAANUS...........coviiiiicece e st e e e e sbeeree e 45
Recommendation 23: Formulation of STaNGArdS...........coceiiiiiiiiicii e 46
Recommendation 24: Content OF STANUAIUS.........cceeiieiiiie e s e be e be e steaaeaneas 46
Recommendation 25: Process for developing Standards ...........cccoveiieiieie s 46

FULUTE SCOPE OF LLICBNSING ...c.viiiieiiciiecie ettt st e st e st e e be e be s ae et e s be e st e sbeeteenbesreennenns 49
Recommendation 26: Application of Standards and licensing to public SECLOr ........cccevveviiie i, 49
Recommendation 27: Budget restriction on public sector facilities holding conditional licence...........c..cccccvevnnen. 49

RESOUICE DEMANGS ......c.viiiciiiitectee ettt sttt s e et e et s beese e be s ae e s b e s beesbesbeebe e besaeesbesbeenseseeateenbenbeenrenns 51

Future Management of Licensing - OPLiONS.........cccciiiiiiiiieec e st 53
Recommendation 28: Complete deregulation not a viable OpPtioN..........ccccciiiiii e 53
Recommendation 29: Supplementation of resources for existing activity not a viable option...........c.ccccoeevevevnenen. 53
Recommendation 30: Full cost recovery not a viable Option ..........ccocveiiiiiic i 54
Recommendation 31: Administration Charge reQUITE ...........ccueiieiieiieiieie ettt be e ae e sneas 54
Recommendation 32: Contracting out and employee buy-out not viable options...........ccccceevviceiieiic v, 54
Recommendation 33: Random iNSPECLION PrOGIAM .......ceiieuiriirierie ettt ettt ettt sb et sbe bt b e e e ee e b e 54
Recommendation 34: ACCIEAITALION..........c.eiiiiiie ettt e et e b e e e e erbesaeesbeesbeebeesaesseesaeas 55

Preferred LiCeNSING FramMEWOTK .........coci ittt sttt sttt sttt e e et e e see s e neesre e e e 57
RecomMMENAAtion 35: SANCLIONS .......cciiiiiiiiiie ettt e s e s te e st e e sbeebeeabeessesaeesta e beesbeesaesseesneas 57

(@ 4 T KXW 2SN ] o SR 59

HDWA Organisational IMPACT ...ttt eeas 61
Recommendation 36: Establishment of a Health and Aged Services Licensing Unit ...........cccooovviiininieiencnen 61
Recommendation 37: Staffing the Health and Aged Services Licensing UNit..........ccccooveiiiiiiiniieiineeee e 61
Recommendation 38: Shared or COMMON SEIVICES AQENCY ......ccuerirtirieriieierieite st stesieeteeeeeesteseesbesbesseeseeseesaeseesee e 61

AN = 1od ] 0 1= o OSSR 63
PErSONNEI INTEIVIBWED. ... ..ottt s e e st e e be et e e abeea e e saeeste e be e teeseeaseesseesaeesreenteenneenns 63

AN 1 = Uo] ] 0 0 T=T o | SRS 65

4.



Extracts from the Hospitals and Health SErvices ACt 1927 ........cccvoiviiieiieiercse s 65

L1 0] (=17 1T o S 65
WA o] o] To7: 14T 1 ) A SRS 65
Licence to conduct @ private NOSPIAl .........cc.eieieiiiieiieieeic ettt seesrenns 65
e TR e (Ol oL o] 001 o TS 65
GraNt OF [ICEINCE ...t E et e et n bt n et n e 65
DUFALION OF HICENCE ...t bbbt b e n et 66
GUIGBTINES ... e Rt R Rt E bR bR bt n bt n et r et n e 66
Provisions of Part 1A apply to private psychiatric hOStEIS .........ccoviveieieriii e 66
F 1 7 Uo] 10 T | PSSO P PRSP 67
Extracts from the Mental Health ACt 1996 ..........coivriiiiieirees e 67
DT INIEIONS ..t E Rt 67
Meaning of “MeNtal 11IN@SS™ .....vviriiiiiiiii e e 67
N 1 7 U0] 10T | A OSSR PTTTRRRPR 69
Extracts from the HEalth ACE LOLL.........ciiiiiiicieii ettt 69
Powers of Executive Director, Public Health and OFfiCers ..........cocooviviiiiiiiiiicc e 69
Executive Director, Public Health may act where no local government.........ccccceecveveeieiesiesee e 69
Proceedings on default of 10Cal QOVEIMMENL...........ccoiiiiie e 69
F 1 7 U0] 10T | OSSO 71
Commonwealth Certification and Accreditation of Aged Care FacCilitieS .........ccceoveiviiivieiicce e 71
Requirement to be an APProved PrOVIAET .........ccceiii ittt ettt te e aesnaesneas 71
(O 1 =TT B (o] Y o] o] (017 | OSSR 71
YA o] o] FTor: V[0 TSR o] @ g = [ o USSR 72
Inspection of RESIAENtial Care SEIVICES ........ccuiiiiiie ettt te e e e e s reenteeaeeneesneesraesreens 72
ACCTeditation 1N SUMMAIY .....cccveiie ettt s e et e e e e sse e s te e te e teastessaesseesseesteeteenseansesnsenseenreens 73
The AcCreditation FramEWOTK ..o 73
ACCIEditation STANGAITS .......covevirirrieirir et r e r e 73
ACCIeditation IN DELAIL ..o 74
The Review of the Building Code of Australia as it Relates t0 Aged Care ........c.ccceveveeevieevieve e 76
N 1 7 Uo] 10T | OSSPSR 77
Residential Aged Care Facilities —State and Territory COMPAriSONS ..........cccvivveriieiieeiieeseereeie e e sreesreesre e sae e 77
Table 1. Maximum Number of Persons PEr ROOM.........ccciiiiiiiiiieiieiie st ste e re e e enreens 77
Table 2. Minimum Space iN RESIAENS ROOMS .........cuiiiiiiieiie e sre e sae b e e esraesreens 78
COMIMENTS ...ttt e bbbt b e bbbk e e b e e b sb e b e s e e b e e sb e nre 78
Table 3. Minimum Space Per Resident in COMMON ATE&S .........cccuviveiieieeiieieeiesiee e seesreesteeseeeee e sraesreens 79
S LT =T 1 (0] Y S SS 79
COMIMENTS ...ttt e b bbb a b bbb bbb e b b sb e b e e e b e e e sn e nre 79
Table 4. Maximum Ratios of Residents to ShOWers & TOIlEtS..........ccvvriiiiiis e 80
S LT =T 1 (0] Y S SS 80
TOTIBES .t E et R Rt R Rt R et r e r e 80
SROWETS .ot r et E et bRt b R R Rt E et r e 80
COMIMENTS ...ttt e e bbb e b b bbb bbb e e e b e b sb e b e e e b e e enennenre s 80
N 1 7 Uod 10T o | OSSPSR 81
Extracts from a Summary of “Proposals for a Building Act for Western Australia” ...........ccccocoovoionicnicncenicnenn, 81
5.1 A person commissioning building works or their authorised agent must appoint an approving building
U Y=o ) G TSP P T TSRO PP PP 81
5.2 The authorised agent must not be the architect, builder or any other person consulting to or contracting
10 TNE WOTKS. ...ttt bbbt bt bbbt Rt e sb e e e RS bt eb e e bt e Re e s b e e e ke eheeb e e bt en e e b e b e nbenne 81
5.3 An approving building surveyor must be registered ...........ccoooireiiiiiiii e 81
5.5 An approving building surveyor may be privately employed, employed by a local government or
employed in the State PUDIIC SEIVICE. .......oiuiiiii i bbb bbb 81
5.6  An approving building surveyor must not accept appointment or, having accepted appointment, exercise
any of the functions of an approving building surveyor in relation to a building where: ..........c.ccocooeienennn. 81
5.7 An authorised agent is to be subject to the same independence requirements as the approving building
U Y=o ) G TSP P U UPPTPRTPPO 82
5.10 The relevant local government is to be notified once an approving building surveyor has been
T o] L1141 RSOOSR SRR 82
5.11 Once appointed, an approving building surveyor is to be responsible for all stages of the building
approval process, including inspections and 0CCUPANCY @PPIOVALS. ........ccererireiieieeie e 82

5.



5.12 The role and functions of an approving building surveyor are to be as set out in the Act. .........ccccuene.e. 82
6.1 A registered building surveyor is the only authority that can approve building works in Western

AAUSETAITAN. L.ttt ettt bbb bRt E e bbb b e Rt E e ke R R bRt Re bR bbbt r e e 82
6.2 An application for building approval may be made to any registered building surveyor whose services
are available for hire. This includes a building SUrVEYOr WhO iS: .....cc.coviiiiiiii e 82
6.8 An approving building surveyor may accept a compliance certificate from a competent building

S 103 1) T =Y SR 82
6.10 A building permit cannot be iSSUBA WIth:.........c.coiiiiiiiiicieccc e e 82



Summary of Recommendations
We recommend:

1: Licensing Framework to apply to aged care hostels and to nursing homes

That, from 1 January 2000, the licensing framework and procedures applicable to nursing homes in
Western Australia be extended to encompass aged care hostels.

2: Role of Commissioner to be retained

That the statutory authority for and obligation upon the Commissioner of Health with respect to the
licensing of aged care facilities in Western Australia be retained.

3: Commonwealth certification from 1 March 1999

That, from 1 March 1999, the granting by the Commissioner of Health of a licence for the
establishment and continuing operation of new or existing nursing homes (and from 1 January 2000
of aged care hostels) be contingent solely upon the granting of certification by the Commonwealth to
the operators of such nursing homes and hostels, and that HDWA play no role in the setting or
monitoring of standards for such institutions.

4: Automatic annual renewal of licence

That, pending any necessary amendments to State legislation to give effect to our recommendations
with respect to aged care facilities, the Commissioner of Health grant automatic annual renewal of
each licence issued in respect of a nursing home or aged care hostel throughout the currency of the
instrument of certification.

5: Commonwealth accreditation from 1 January 2001

That, from 1 January 2001, the granting by the Commissioner of Health of a licence for the
establishment and continuing operation of new or existing nursing homes and aged care hostels be
contingent solely upon the granting of accreditation by the Commonwealth to the operators of such
nursing homes and hostels.

6: State/Commonwealth consultation arrangements

That there be instituted a more regular and more formal mechanism for ensuring proper consultation
between the State and the Commonwealth with respect to the standards of care and facilities in aged
care hostels and nursing homes.

7: Standards for psychiatric hostels, day care facilities, nursing posts

That, as a matter of urgency, the standards required of proprietors, of facilities, and of care in
psychiatric hostels, day care facilities, nursing posts and the like be developed and adequately
documented.

8: Duration of licences

That, depending upon the quality of each facility and the care provided, and upon the level to which it
complies with the relevant published standards, the duration of each licence granted vary so that one-
year, two-year or three-year licences are granted, and that, pending any necessary amendments to
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State legislation to give effect to this recommendation, the Commissioner of Health grant automatic
annual renewal of each licence issued throughout the currency of the relevant approved licence
period.

9: Date of renewal of licences

That each licence granted become subject to renewal upon the relevant anniversary of its initial
granting, and that appropriate records and data-bases be developed and maintained by HDWA to
ensure adequate advance notification to licence-holders to enable them and the Department to
undertake all steps necessary to facilitate re-licensing prior to the expiry of a licence.

10: Conditional Licences

That relevant legislation be amended to enable the granting by the Commissioner of Health of
conditional licences where a particular facility does not completely meet the required published
standards, but where the level of non-compliance is not sufficient to warrant outright refusal to grant
a licence (in the case of new facility applications) or withdrawal of licence (in the case of applications
for re-licensing).

11: Duration and scope of Conditional Licence

That the legislation provide that conditional licences have a maximum duration of one year (during
which remedial work required to enable the facility completely to meet the required published
standards must be completed), that a conditional licence may be renewed as a conditional licence if
remedial work is required, and that the conditional licence specify the particular deficiencies required
to be corrected.

12: Definition of psychiatric hostels

That the definition of a psychiatric hostel contained in the Hospitals and Health Services Act 1927 be
revised in consultation with mental health care professionals and with the industry to eliminate
ambiguity as to what does and does not constitute a psychiatric hostel requiring a licence.

13: Role of Chief Psychiatrist

That, in determining whether or not to grant a licence with respect to a psychiatric hostel, the
Commissioner of Health take into account not only the recommendations of the HDWA unit
responsible for licensing matters, but also the conclusions and recommendations contained in a
written report required to be submitted by the Chief Psychiatrist, and that this requirement be
included in future legislative amendment.

14: Transfer of certain functions to Mental Health Division

That all functions currently undertaken by the PSLU and related units within the Finance and
Resource Management Division with respect to the administration, payment, monitoring and
recording of subsidy payable to psychiatric hostels be transferred immediately to the Mental Health
Division.

15: Financial viability of the proprietor

That future applicants for new licences (in every case) and that applicants for renewal of licences (at
least every six years) be required to submit with their application a clear authorisation to enable
HDWA, at the applicant's expense, to commission Dun and Bradstreet (or a similar company of
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repute) to prepare and submit to the Commissioner a report on the sufficiency of the material and
financial resources available to the applicant to comply with the requirements of this Act.

16: Proprietor appropriateness

That the authorisation enable Dun and Bradstreet (or a similar company of repute), at the applicant's
expense, to attest to the fact that the applicant has attained the age of 18 years, and (by reference to
criminal and police records) to offer a view on whether the applicant is a person of good character
and repute and a fit and proper person to conduct a private health care facility.

17: Industry and community esteem

That the report submitted by Dun and Bradstreet (or a similar company of repute), at the applicant's
expense, include in relation to the applicant, written references provided by members of the
community, health care professionals, and representatives of the industry into which the new
applicant desires entry or in which the renewal applicant desires to remain.

18: Patient/resident/carer/staff consultation

That, in relation to applications for licence renewal, each application be required to provide evidence
that the views of patients and/or residents and/or carers and/or family members and/or staff have been
sought in relation to the standard of care received and service offered.

19: Legislative Amendments

That the various legislative enactments governing licensing be revised and amended to support the
recommendations made in this Report, and (inter alia) to address the following issues:

o clarification of the definitions of the types of services requiring licensing: hospitals, aged
care facilities, day surgeries, nursing posts, psychiatric hostels etc.;

o introduction of differential licence periods to reflect varying standards of facilities and
service;

o formalisation of conditional licensing as an improvement mechanism;

o making more explicit the option of revocation of license for non-compliance with licence
conditions;

o removal of the "pro forma™ nature of license renewal;
o entrenchment and definition of standards as a benchmark in licensing;

o inclusion of discretionary elements to enable the legislation to cope with
structural/cultural change (eg. "aging-in-place" in aged hostels);

o application of meaningful penalties for non-compliance.

20: Allocation of risk and cost

That a better balance be struck between public sector licensing and private sector service provision
with a more appropriate allocation and acceptance of risk and cost, and that this balance be achieved
by adopting a framework for licensing (except in the aged care area) which requires:



o future applicants for new licences (in every case) and applicants for renewal of licences
(at least every six years) to be required to submit with their application for a licence a
Compliance Certificate submitted under affidavit by an architect or engineer or building
surveyor (the Accredited Certifier) of the applicant's choice;

o the Accredited Certifier to be professionally registered in Western Australia (with the
professional registration number identified on the certificate);

o the Accredited Certifier to be accredited by HDWA (with the accreditation number
identified on the certificate);

o the Accredited Certifier to be the holder of appropriate professional indemnity insurance
(with the company and policy number identified on the certificate);

o the Accredited Certifier not to be the architect, builder or any other person consulting to
or contracting to the works (with a statement to this effect to be explicitly made on the
certificate);

o the Accredited Certifier may be privately employed, be employed by a local government
authority or be employed in the State public service;

o the Accredited Certifier not to be or to have been involved in any aspect of the design or
documentation of the building (with a statement to this effect to be explicitly made on the
certificate);

o the Accredited Certifier not to have a direct or indirect financial interest in the building or
in any body associated with the building (with a statement to this effect to be explicitly
made on the certificate);

o the Accredited Certifier not to be employed by any person or body associated with any
aspect of the building, except only for their employment as Accredited Certifier (with a
statement to this effect to be explicitly made on the certificate).

o the Compliance Certificate to assert that the Accredited Certifier has read and understood
the officially published standards relevant to the facility for which a licence or licence
renewal is sought;

. the certificate to confirm either:

»  that the facility for which the licence or licence renewal is sought fully meets the
officially published standards relevant to the facility; or

»  that the facility for which the licence or licence renewal is sought does not fully
meets the officially published standards relevant to the facility, in which case the
certificate is to specify in precise terms those elements of the officially published
standards relevant to the facility which are not met and provide a program and
timeframe in accordance with which it is proposed that the deficiencies identified
are to be remedied.

21: Assessment of certificate and grant of licence

That, on the basis of the certificate submitted, HDWA assess the application and
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o where the certificate confirms that the facility for which the licence or licence renewal is
sought fully meets the officially published standards relevant to the facility, considers
whether or not to grant a full licence for the relevant period; or

o where the certificate confirms that the facility for which the licence or licence renewal is
sought does not fully meet the officially published standards relevant to the facility,
considers whether or not to grant a conditional licence for the relevant period, taking into
account the submitted program and timeframe in accordance with which it is proposed
that the deficiencies identified are to be remedied.

22: Role of Executive Director Public Health

That the Executive Director Public Health become more involved with the licensing process through
on-going discussion and consultation with local government authorities and, as a last resort, by using
his/her powers under the Health Act 1911 to make orders binding the local authority to act to ensure
that health inspections undertake regular inspections of licensed health and aged care institutions in
Western Australia.

23: Formulation of Standards

That HDWA adopt as a principle the formulation of a three-tiered approach to the setting of standards
for licensed health care facilities involving:

o formal adoption of Building Code of Australia and/or Australian Standards Association
standards (where available, and as amended from time to time);

o incorporation of Western Australian local government and statutory requirements
(including fire and public health regulations, local authority building codes etc.); and

o augmentation of the above standards by the preparation and promulgation by HDWA of
additional requirements only as strictly required to meet specific and otherwise unmet
Western Australian and Departmental needs.

24: Content of Standards

That HDWA standards for each type of licensed care fully address requirements against which
assessments can be made of the:

o fitness and propriety of the applicant, including the sufficiency of the material and
financial resources available to the applicant in terms of legislative requirements;

o suitability of the proposed premises for the designated purpose; and

o arrangements proposed for the satisfactory maintenance of appropriate clinical standards,
and for the management, equipment and staffing of the facility.

25: Process for developing Standards

That HDWA adopt the following formal process for the formulation, publication and revision of
Standards:

o Draft Standards, in accordance with the provisions of Recommendations 23 and 24, and
draft revisions to existing Standards to be prepared by HDWA,
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o the Draft Standards and draft revisions to be released and widely circulated for a period of
60 days during which industry and public comment, reaction and input can be obtained;

o industry and public comment, reaction and input received to be assessed and considered
within 30 days by a formally constituted Standards Reference Committee representative
of the Department, the relevant industry group, consumers and health care professionals;

o amended Standards and revisions to be prepared and endorsed by the Standards Reference
Committee for submission to the Commissioner of Health;

o Standards and Revised Standards to come into effect only upon their formal authorisation
by the Commissioner of Health and their publication by him.

26: Application of Standards and licensing to public sector

That public sector health and aged care services be subject to the same standards and licensing
arrangements and processes as apply to similar private sector services, and, in the case of services
other than aged care services, that:

o where a public sector facility is assessed as fully meeting the relevant Standard, a licence
be granted for an appropriate duration;

o where a public sector facility is assessed as not fully meeting the relevant Standard, a
conditional licence be granted for an appropriate duration, with the licence being
conditional upon agreement between HDWA and the licensee with respect to the
adherence by the licensee to a program of corrective action to address the deficiencies
identified in the Compliance Certificate provided by the accredited certifier.

27: Budget restriction on public sector facilities holding conditional licence

That, where a public sector service is granted a conditional licence for an appropriate duration, that
service have imposed upon it a budget restriction to the effect that an identified portion of each
annual budget appropriation to that service be by way of a "tied-for-purpose” component, with the
purpose being specified as action required to remedy over an agreed period the deficiencies identified
in the Compliance Certificate provided by the accredited certifier.

28: Complete derequlation not a viable option

That complete deregulation of private health care provision by the removal of any legislative or
regulatory requirement for State licensing be deemed an inappropriate response.

29: Supplementation of resources for existing activity not a viable option

That full supplementation of resources for existing activity be deemed an inappropriate response.

30: Full cost recovery not a viable option

That full cost recovery for existing activity be deemed an inappropriate response.

31: Administration Charge required

That there be implemented in the context of the adoption of our other recommendations the setting by
regulation of an Administration Charge or fee of around $100 to be paid at the time any application
for a new licence or for the renewal of an existing licence is submitted
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32: Contracting out and employee buy-out not viable options

That contracting out the current in-house processes and/or pursuit of a potential employee buy-out of
current in-house activity be deemed inappropriate responses.

33: Random inspection program

That State licensing activity, based on professional certification, be supported by an on-going
program of random inspection designed to ensure maximum reasonable coverage of the facilities and
services licensed.

34: Accreditation

That any professionally registered architect, engineer or building surveyor be entitled to seek
accreditation from the Commissioner of Health as an Accredited Certifier, and that the process of
managing the accreditation process not be managed by the HDWA licensing area.

35: Sanctions

That the relevant legislation be amended to ensure that the Western Australian licensing framework is
supplemented with effective sanctions by way of withdrawal of licence or the imposition of an
appropriate penalty for non-compliance with established standards, including specific sanctions, both
remedial and punitive, against breaches of duty of care by Accredited Certifiers.

36: Establishment of a Health and Aged Services Licensing Unit

That the PSLU, the F&A Branch and the TSU be abolished, and that there be established within the
Finance and Resource Management Division of HDWA a Health and Aged Services Licensing Unit
with a Standards Section of around five (5) personnel for development of formal standards on

proprietors, services and facilities, and a License Administration Section of some four (4) personnel.

37: Staffing the Health and Aged Services Licensing Unit

That all positions in the new Unit be filled after advertising within HDWA with careful attention
being paid to the selection of the most appropriate person to manage the Unit, and that innovative
staffing practices be adopted, including staffing some positions in the new Unit by way of short-term
secondment from other parts of the state health system and from the private sector.

38: Shared or Common Services Agency

That F&A Branch/TSU functions and staff not drawn into the new Health and Aged Services
Licensing Unit should be considered for incorporation into the proposed shared services division or
agency currently under consideration within HDWA.
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Introduction

On 9 September 1998, Oceana Consulting PL was engaged by the Commissioner of Health to
undertake a review of the Licensing of Private Sector Health Facilities in Western Australia.

The Terms of Reference of the Review, developed by the Health Department of Western
Australia (HDWA) and endorsed by the Commissioner of Health, were as follows:

Introduction

The current roles of the Private Sector Licensing Unit and the Facilities and Asset Branch, in relation to
health service delivery risk management, include the monitoring and certifying of proprietor
appropriateness, health care operational standards and facility appropriateness for health purposes within
the Western Australian private health care sector. This includes Hospitals, Nursing Homes, Psychiatric

Hostels, Nursing Posts and Day Surgeries. They also provide advice on facility quality in the public sector
by provision of guidelines, and deemed- to-comply documentation.

Scope

The Review should include the following parameters:

Review the current legislative requirements of the Department with regards Private Sector Licensing.
Review sufficiency of current standards.

Undertake analysis of resources and total cash and accrual costs involved in meeting legislative and risk
management obligations.

Identify potential risk management issues and recommend appropriate strategy to address these issues.
Investigate possible fee for service arrangement or “user pay” option.

Provide report on possible deregulation of the Aged Care Sector.

Investigate alternative options to current management model and possible outsourcing.

Obijective

The objective of the Review is to

Assess, report on and make recommendations concerning the efficiency of the Unit’s effectiveness in these
areas and the potential risk exposure within the current environment.

It is anticipated that a Report will be produced indicating any deficiencies and making recommendations
for improvement.

Working Arrangements

Oceana Consulting or its nominee will report to the Commissioner of Health and be based at the East
Perth Government Offices. Regular progress meetings will occur with key stakeholders of the Review and
the Commissioner of Health. These meetings will discuss the progress of the Review and any significant
issues arising.
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Methodology of the Review

The Review identified the legislative provisions under which licences are granted to private
sector health and aged care providers, and assessed the functions of the HDWA organisational
units directly engaged in meeting those legislative provisions. The Review also took into
account some other more peripheral functions bearing on the licensing process.

The Review was not required to address the validity of the need for State licensing of private
sector providers and facilities.

All employees in the organisational units involved in licensing were given an opportunity to
have discussions with the Review team to contribute both factual and observational matters;
the majority did so. A selected number of senior departmental stakeholders and external clients
of the licensing process were also interviewed.

A list of personnel interviewed is at Attachment 1.

The Review team took the opportunity to canvass with the Commonwealth Government Aged
and Community Care Unit within the Department of Health and Aged Care the developing
Commonwealth processes with respect to standards and subsidisation of residential aged care
services. It also discussed licensing issues and impacts with representatives of the private
residential psychiatric hostel sector.

The factual situation was established from organisational documents, while existing licensing
processes, particularly where informally defined by customary activity, were discussed with
operational personnel. From the various views, observations and perceptions expressed by
those participants, there emerged underlying facts about current licensing practice.

Internal licensing processes were also tested against the views of stakeholders and external
personnel as to suitability and need in the current operational environment.

Risk management concepts and best practice in operational management were used to assess
existing and preferred practice and to identify a reliable process for licensing of private sector
service providers. This ensured that preferred licensing practice was not allowed to subvert
provider accountability for the standard of services delivered.

Inevitably, the Review confronted the interface between private and public health care sectors
and identified matters of significance to the regulation of health care. While not contemplated
by the terms of reference of the Review, these issues are canvassed within the Report.
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Legislation Applicable
Western Australian State licensing of private sector health and aged care services currently
oceurs under legislation and associated regulation. The relevant Western Australian legislation
is:
o Hospitals and Health Services Act 1927
o Mental Health Act 1996
o Health Act 1911

Copies of relevant extracts of the Western Australian Acts are at Attachments 2, 3 and 4.

Associated Commonwealth involvement in residential aged care services standards and
subsidisation is mandated under the:

o Aged Care Act 1997
The general thrust of the Western Australian legislation is that:
o a licence is required for lawful operation of most private health care services;

o a person, firm or body corporate can obtain a licence if that person, firm or body
corporate is considered to be a fit and proper person of good character and repute
possessing sufficient material and financial resources to deliver the services, and subject
to their fully understanding the obligations imposed by the Act;

o a licence cannot be issued unless proposed management, equipment and staffing are
satisfactory;

o a licence cannot be issued unless proposed premises are considered suitable for approval.

Licences are usually conditional upon specific service or facility issues considered necessary for
adequate health care delivery. Licences are renewable annually, and are subject to non-renewal
or cancellation as a consequence of non-compliance with the terms of approval.

Non-compliance with licence conditions is not an offence under legislation, and penalties are
non-existent or of such minor financial consequence as to not constitute leverage. Closure for
non-compliance with orders for remedial work on premises is enabled by the legislation.

Licences are issued and cancelled by the Commissioner of Healt